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CAR SUPPLY AND TRAIN SERVICE. 



Committee on Interstate and Foreign Comsieroe, 

House of Representatives, 

Wednesday^ March 4, 1908, 
The committee met at 1.30 p. m., Hon. William P. Hepburn (chair- 
man) in the chair. 

STATEMENT OF MR. JAMES D. CONDON. 

Mr. Condon. Income before you in behalf of the Chicago coal deal- 
ers and the Illinois and Wisconsin retail coal dealers. The intent of 
the bill which is known as the Culberson car and transportation 
service bill (H. R. 13841), is to require the railroads to furnish cars 
for through shipment to points of destination other than on their 
own lines; to require them to interchange cars with other railroads. 

Just a word or two regarding the coal situation. Coal has been 
regarded by the railroads for a number of years as the one product, 
probably along with lumber, that has not any place. They start out 
with a train and they have some cars of coal, and as the train pro- 
gresses they are able to take on a higher grade of commodity calling 
for a higher rate. They dump off the coal on the side track, and it 
has frequently occurred that a car has been as many as ten weeks 
coming a distance where the usual and average haul should not be 
greater than ten or twelve days, and that is due to the fact that they 
throw the coal off on the different sidings as they go along for the 
purpose of making more out of the power that they then have in 
hand. The result of it is that in Chicago the car-service association, 
for example, on the question of demurrage, permits the dealer forty- 
eight hours within which to unload a car. ' 

The coal dealers of Illinois, Wisconsin, and Chicago believe in de- 
murrage, but they insist that if the railroad companies are entitled 
to a prompt return of the cars the railroads should be required to 
furnish the cars promptly and furnish the coal promptly. For ex- 
ample, a dealer will have a certain number of demands for coal. He 
fibres that it will take five cars a week or ten cars a week to handle 
his demand. He orders his coal with that end in view. His equip- 
ment is all along those lines. He has a certain number of men for the 
purpose of unloading cars. If the cars came in that way, two or 
three a day or every other day, as they are ordered, there never would 
be such a thing as demurrage, because the average coal man could un- 
load all that he would ask for under those conditions ; but they drop 
the coal off here and there and instead of turning in on a given day 
five cars and on another day five cars, they will sometimes unload 
on this man fifteen or twenty cars, and with his usual equipment he is 
not able to handle it, and the result of it is that he has to pay a de- 
jnurrage. 
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Now, one of the purposes contemplated in this bill is that the rail- 
road companies shall be required to move the cars with certain dis- 
patch, the rule to be fixed by the Commerce Commission. It is not 
practicable, I presume, to include in the law the time within which 
or the distance which a car shall be moved in a given time, because of 
the varying physical conditions in our country. 

Mr. Bartlett. Is this the demurrage bill you are discussing? 

Mr. Condon. Demurrage is included in it, 

Mr. Bartlett. Are you going to discuss the qiiestion of reciprocal 
demurrage ? In my city last year the freight was often in the yards 
for weeks where the material was absolutely necessary for a man to 
carry on a business — ^to build show windows in a store, for instance, 
That man waited weeks and weeks. That is only one instance. 
Finally he went down in the yard and they allowed him to imload the 
material from the car before it had been carried to the freight depot. 
Is that sort of condition of affairs to be affected by this bill ? 

Mr. Condon. It is sought to effect this result, that the Interstate 
Commerce Commission shall prescribe certain rules indicating a 
reasonable time within which the car shall be delivered to the place 
of destination. In other words, if a man has his own private siding, 
that is the place of destination, because the car is billed to that siding. 
If this law was in force, such a thing would not be possible. 

Mr. Bartlett. This was after it reached its destination and the 
freight was in the yard ; I do not mean at the depot, but in the yard, 
1 mile one way and 1 mile another. 

Mr. Condon. The Interstate Commerce Commission could require 
the railroad company to place that car on the intrack within a given 
time after it received it from the point of origin ? 

Mr. Bartlett. That is it. 

Mr. Condon. Now, of course the abuse is very great in the large 
cities, because the real advantage, or rather facility, with which a 
railroad can handle its business depends largely upon the terminals 
that that railroad has, and if the quantity of freight coming into a 
terminal is much greater than the facilities of that terminal will 
provide for, necessarily, this lumber in your instance, and coal and 
all other commodities, are out a mile or two at inconvenient places. 
Certain railroads, for example, have adopted a rule that they will 
not take a carload of coal for a point beyond Chicago. The Norfolk 
and Western, for example, from the Pocahontas field will ship coal 
to Chicago and will not give the operator coal cars for the purpose 
of carrying it beyond Chicago. Tbe result of it is that the great 
number of people who are engaged in the coal trade beyond Chicago, 
in western Illinois and throughout Wisconsin, are not able to get the 
coal that their demands require. 

One of the purposes of this bill is to require every railroad com- 
pany to provide a car to be sent to its destinating point, and if a 
coal man in Wisconsin desired a car of coal the Norfolk and Western 
would not be permitted, for example, to say that that car shall not 
go beyond Chicago, but it must go to the place indicated by the 
operator. The car-shortage question would be greatly simplified if 
this bill was passed, at least in the coal business, and I do not know 
of any greater industry, or rather any industry that is more greatly 
affected by the car shortage than the coal industry, for the reason 
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that it usually takes place at a season of the year when people demand 
coal from the standpoint of comfort and health and all other good 
reasons. Now, if the railroads were required to move this freight, 
this coal, with a reasonable speed, the accumulation would not take 
place, and then when a storm came the trade generally and the com- 
forts of the people would not be so much affected by it, because it 
would move along like all other freight. The car shortage would 
be greatly reduced, because the cars are absolutely put out of service 
so long as they are permitted to remain on the side track, and it does 
not make any difference whether they are empty or whether they are 
full. If you will observe, and you have no doubt observed as you 
have gone along to and from your homes, you have seen in small 
towns constantly cars of coal that were not intended for any person 
in that city, but were intended for some point beyond. 

Mr. TowNSEND. Are you speaking for gentlemen who have facili- 
ties for unloading coal and putting it in bins or for gentlemen who 
sell their coal right out of the cars? 

Mr. Condon. I am speaking for gentlemen who have the facilities 
throughout Illinois and Wisconsin. Outside of Chicago you will find 
very lew men engaged in the coal business who do not have their own 
equipment for handling the cars of coal as they come in. In Chicago, 
of course, there are men who are brokers who have a car of coal con- 
signed to them and they sell it to somebody else. 

Mr. Bartlett. It is the rule down my way that the consignee of 
the freight unloads the coal at his side track, and if he does not do it 
he has to pay so much a day for the car — a dollar a day ? 

Mr. Condon. A dollar a day. 

Mr. Bartlett. These men I speak of had ordered it and had to 
wait six weeks before they could get their freight. 

Mr. Condon. The Interstate Commerce Commission can indicate 
where the freight shall be placed before the demurrage begins to run. 
That is absolutely essential. 

Mr. Bartlett. Yes. 

Mr. Condon. In Chicago they serve notice on the dealers that a car 
of coal has arrived at a certain point that is probably 10 or 15 miles 
from his yards, and they probably start freight demurrage right 
there. 

Mr. Bartlett. That is an instance I have right there. 

Mr. Condon. This will reduce the car shortage. I do not believe 
that with the railroad equipment as it stands to-day there would be 
any unusual shortage in coal cars if they were required to deliver 
them with reasonable dispatch. 

Now, this other item enters into it : One of the greatest things that 
the coal men have to contend with is the shortage of the weight of the 
car. The car starts away from the mine loaded, and by the time this 
car of coal has been dropped off at ten or fifteen different side tracks- 
some people seem inclined to take coal wherever they can without 
paying for it — the result is that very frequentljr, almost in every in- 
stance where a car has been a number of weeks in transit, that car is 
usually short in weight. Now, of course there is a remedy at law, but 
the average coal man is in no position to sue that railroad company, 
for example, for 4 or 5 tons of coal losses, whereas if this thing was 
kept in motion the opportunity for stealing that coal would be 
greatly reduced. 
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Mr. Bartlett. I guess the experience men have had that sued 
railroads, for short weight or over charges, has been everywhere as 
it has with us, that you would rather abandon any effort to collect it. 

Mr. Condon. That has been the experience of some. In the first 
place, the cost of starting the suit and of employing counsel, and the 
delay of getting away from your business, all those things enter into 
it, so that it is absolutely impossible to do it. 

Mr. Bartlett. A man would have to engage in as much corre- 
spondence about a five-dollar overcharge now as he would for a 
million. 

Mr. Condon. Yes; in that demand for $5 you will frequently find 
the files will run up to include fifty to a hundred different sheets of 
paper. Now, I think, it would largely reduce the chances for a coal 
famine. A coal famine usually occurs when some unusual weather 
conditions arise, and in a storm this coal is lying along at different 
places on the track, and the average coal man has not sufficient coal 
in his bins, in a case where for several days on account of weather 
conditions coal is not delivered, to provide the necessary amount re- 
quired by the people generally, and if this was kept moving there 
would be less chance for a coal famine than under the present condi- 
tions. 

Mr. Robinson is here with me, and in view of the fact that the 
committee are not able to give us more than a half hour, for which 
we are very thankful indeed, I would like him to address you now. 
He is a practical coal man and he can give you some other illustra- 
tions and some instances where the coal trade suffers. 

The coal trade demands for the proper conduct of this business 
these things: First, that a car shall be sent to a point off of the 
originating road if the coal is demanded there ; second, that it shall 
be moved speedily and reasonably in a prompt way; third, that the 
railroads shall not be permitted to bunch* a great number of cars on 
a small dealer, sometimes twenty to twenty-five cars, when this man 
has ordered his cars in one and two car lots, and make this small 
dealer pay from $20 a day down for demurrage. It is said that the 
coal dealers in Chicago are paying in excess of what they should pay, 
not alone to the railroads, but because of the selling of the coal and 
all the other things that are incident to this delay in the traffic they 
are actually out between $10,000,000 and $15,000,000 a year, actually 
out that sum of money. J have had coal men say that. I do not 
know how reliable it is, but that is what they estimate it at, and they 
do pay a great deal of demurrage that they should not be required 
to pay. 

Mr. Townsend. You are satisfied that the present law does not 
empower the Commission to route the coal through from initial point 
to point of termination? 

Mr. Condon. It does not. The railroads absolutely refuse in many 
cases to give an operator a car to be used for a certain point. 

Mr. Bartlett. On the line of the question of Mr. Townsend, our 
' impression is that one of the sections of the bill we passed in 1906 
provides that every railroad, every transportation company, should 
give to the shipper a through bill of lading, and they themselves 
should be responsible to the shipper for any damage that happens 
to the freight, and collect the damage from the line. 
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Mr. Condon. It does not require them to furnish the cars that 
go through. That is the distinction. 

Mr. Bartlett. Ah ! 

Mr. Condon. It does not req^uire them to furnish, the cars that go 
through, and the reason the railroads do not do it is because if they 
send a great number of cars off their road onto another railroad 
that road will appropriate the cars, absolutely steal the cars, and 
they would rather pay 50 cents a day to the railroad company for 
the use of that car than to give it back. Now, if there was an inter- 
change of cars so that when the Norfolk and Western or any other 
eastern road was carrying coal to the west, the Hocking Valley, for 
instance, it could demand the prompt return of its cars, which is 
included in this bill, and demand a sufficient numbex*. of suitable cars, 
the necessity for such a rule on the part of the railroads would fall. 

I thank you very much, gentlemen. 

STATEMENT OF MR. MILTON E. ROBINSON. 

Mr. Robinson. At the outset, Mr. Chairman and gentlemen, I 
wish to say that I absolutely maintain that if there was proper man- 
agement on the part of the railroads in the way of interchanging 
cars with each other, there is plenty of car equipment in the country 
to carry on the business necessary. In the short space of time I have 
I will simply try to properly illustrate how this interchange of cars — 
thus assuring prompt movement and ability to ship our goods as 
we need them — will work out and save a great loss to the Chicago 
dealers, members of our association, whom I represent. 

The Chairman. What association is that? 

Mr. Robinson. The Chicago Coal Dealers' Association. I am the 
president of that association. The Chicago retail coal dealers have 
two fields from which they secure about 90 per cent of their supply. 
Those two fields are the anthracite fields and the district of smokeless 
fuel in West Virginia, smokeless fields of the Chesapeake and Ohio, 
and the Norfolk and Western; and in the Pennsylvania field the 
anthracite on the Lehigh Valley, the Delaware, Lackawanna and 
Western, and other roads. We go to the agent of the operating com- 
pany for our smokeless coal. We have no power whatever at the 
mines. We do not see the railroad company or have anything to do 
with the contracting of those cars. We are simply the unloaders, the 
receivers of this freight. Consequently, we do not come in contact 
and we have simply to accept the statements made by the operating 
companies, who take our contracts and are supposed to ship our goods. 

There is a change of price that takes place on the 1st of September 
to the Chicago retail dealer. That applies all over the country, but I 
am simply representing the Chicago retail dealer. On the 1st of 
September that advance goes on. I will go to the operator and will 
contract, for instance, for 30,000 tons oi coal. This contract will 
begin, possibly, on the 1st of May. It provides for equal monthly 
shipments of 3,000 tons per month, we will say, for ten months, cover- 
ing the 30,000 tons. We go to work, on the other hand, and contract 
with the consumer to deliver prior to the 1st of September the amount 
of the storage that he can provide in his building, his house or fac- 
tory, or any place where he uses and consumes the coal. We will get 
our shipments possibly in May and June, but in July the shipments 
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be^n to fall off. The nearer we get up to the time when the rise in 
price commences under our contract, the less coal we have been 
getting, and I will say for my own company, individually, that there 
has not been ^ year lor ther past five or six years that we have not 
gone into the 1st of September from 4,500 to 5,000 tons short to fill 
our low-priced contracts, coal that we have contracted for to be 
delivered to us prior to the 1st of September at, say, 15 cents below 
the price we will have to pay after the 1st of September. Now, I will 
say right here that the operator in his contract specifies that if he is 
.unable to get the equipnient to ship that coal, they lose it, and have to 
buy other coal to take its place at the higher price. So that there 
has not been a year for the past four or five or six years that our com- 
pany has not been obliged to go on the market and buy coal at the 
advance to fill these summer prices, and I will say right here, Mr. 
Mann, that four or five years I nave been caught on your job that waj. 

Mr. Bartlett. That same rule prevails m the city I live in m 
Georgia. The coal dealers will take your order during the summer, 
and I have known a number of them to lose on it. It is what they 
call their summer prices for coal and the railroads not having de- 
livered to them, of course they have to get it somewhere else and lose 
on it. That happens in my city as well as in the city of Chicago. 

Mr. Robinson. Xow, of course, we have to assume that operators are 
telling us the truth when they s ay they can not get the equipment. 
We have no means of knowing. We have no direct representative in 
the field. Our association in Chicago is made up of 90 dealers, but 
there are about 1,500 dealers in the city of Chicago, with small inter- 
ests, so that it will be impossible for each one of these interests to 
keep a man in the field to see that we get our deserts. 

In every instance, with these dealers who are dealing in that com- 
modity from the smokeless field, they go into the 1st of September 
with a great shortage and they have to deliver about that percentage, 
according to their business done, of coal that they lose on. The mar- 
gin on that coal is very small, because it is a steam coal, and it comes 
more in the line of a cartage business than it does of coal business. 

Now, coming to the anthracite field, I will show you that the same 
thing applies there. The anthracite field fix their prices — I assume 
you call it the anthracite trust — ^beginning the 1st of April, the low 
month. They make five advances of 10 cents each, one on May 1, 
one on June 1, one on July 1, and so on until on the 1st of September 
the maximum price is reached. We naturally want to have our cus- 
tomers taken care of in April and May, and we suffer the same loss on 
account of the car shortage in the anthracite field. So that with 90 
per cent of the coal coming from these two fields, the class of dealers 
that I represent being identical with myself, the same facilities sup- 
plying the same class of business, suffer the same loss that my com- 
pany does, and oftentimes on coal that we have sold in April at the 
April price, we have to fill orders out of coal that is shipped in June, 
Juh'^, and August, and we have a moral obligation with the consumer, 
and we have to deliver that coal at the price for which it is sold in 
April. 

Mr. TowNSEND. Is there any favoritism shown any of the dealers 
in Chicago, some getting advantages that others do not ? 

Mr. Robinson. I do not know; I could not state that that is so. 
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Yt)u see how we are affected. We are siiiFering a great loss, a loss 
that I believe would be rectified if we could compel the railroad com- 
panies to interchange cars, and have the railroads work under a law 
to compel them to move the cars a certain distance. 

Mr. TowNSEND. Suppose there was an effectual law in existence 
compelling the parties i^eceiving cars to return them to another road. 
Would that cure the deficiency ? 

Mr. Robinson. The interchange of cars would cure that largely, so 
that it would not be necessary absolutelj'^ to return those same cars. * 

Mr. TowNSEND. I was reversing it. Suppose it was obligatory to 
return the cars, that there was a rule established by the Commission 
to return the cars within a reasonable time to the owner? 

Mr. Robinson. That is provided for in the bill. 

Mr. Condon. No; it is not covered by the bill. 

Mr. Cowan. Yes, it is ; the return of the cars and the 

Mr. Tow NSEND. But that would not be sufficient in itself. 

Mr. Robinson. Take the railroad on which the freight originates. 
It brings the cars of coal to the first connecting line. They say to the 
connecting line, " We have ten cars of coal for you and we want 10 
empties in return, or 10 loaded." So, you see, there will be a debit 
and credit kept at these junction points, so that when the railroad de- 
livers to the connecting line 10 loaded cars they have a right to de- 
mand 10 cars in return, either loaded or empty. That will have a 
tendency to keep the cars distributed over the various lines — uni- 
versally distributed. 

Mr. !dartlett. Suppose the road to which the 10 cars are delivered 
for transportation has not at that point this equipment ? 

Mr. Robinson. The bill specifies a reasonable time. It does not 
say that they have to be right there with them ready to turn back. 
The bill also provides that this connecting line can take those cars, 
press them forward to the destination, push them forward, and have 
them loaded, and return them ; so that they can either return 10 cars 
of the same kind on the spot or rush the cars to the destination and 
unload them and bring them back to the point where it is required 
to deliver them. 

Mr. Bartlett. The requirement to exchange would give them a 
sort of spurring up to bring the cars back to comply with the law ? 

Mr. Robinson. Yes, sir. 

Mr. EscH. Does this penalty of 50 cents a day for each car retained 
have any tendency to prevent their retention and bring them back ? 

Mr. Robinson. I do not think it has done a thing. 

Mr. EscH. Would a rental of $1 a day do it ? 

Mr. Robinson. No; I do not think so. The car charge has been 
reduced to 25 cents. 

Mr. EscH. It was reduced to 25 cents, and then it was put back 
to 50 cents. 

Mr. Robinson. I have always thought that there should be a hold- 
ing company and that there should not be a railroad company in 
the country that owned a car. 

Mr. TowNSEND. Have you any written statement you want to leave 
an that subject? 

Mr. Condon. We will submit that later through Mr. Mann. 

(At this point the committee proceeded to other business.) 
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Thursday, March 5, 190S. 
The committee met at 2 p. m., Hon. William P. Hepburn (chair- 
man) in the chair. 

STATEMENT OF MB. J. C. LINCOLN— Continued. 

The Chairman. Proceed, Mr. Lincoln. 

Mr. Lincoln. The next subject is one that we will deal with very 
briefly, and that is House bill 4801, in reg:ard to the amending of the 
fourth section by striking out the clause in regard to dissimilar cir- 
cumstances of transportation. In other words, the effect of the pro- 
posed bill, and I notice more particularly in that connection Senate 
bill 125, which is. slightly different in language, contemplates the ab- 
solute observance of the fourth section. We have given, as shippers 
engaged in interstate commerce, and our goods being sent all over 
the United States, a good deal of thought to that subject, and we have 
felt that if the rates were applied absolutely to intermediate points it 
would have the effect of advancing many of our rates. Lines would 
not meet short-line or water competition if their intermediate terri- 
tory was involved, and therefore we would be deprived of that com- 
petition. Our country is very lar^e, and there are many waterways 
that are available for transportation purposes, and it is our belief 
that there should be a waiver of an absolute application of the long 
and short haul clause, where dissimilar circumstances and conditions 
prevail, and that if the law were amended- as passed it would have 
the effect of stiffening up the rates and would deprive us, as shippers, 
of competition that we now enjoy. 

We know, every one of us that are shippers, that that section of 
the act as to dissimilar circumstances and conditions has been very 
much abused by the railroads; that where they have made terminal 
rates applying from a point of origin to a place of destination to 
meet water comi^etition, and not applying those rates to intermediate 
points, they have carried rates to intermediate points that are unrea- 
sonable, unjust, and discriminating. It is, however, our judgment 
that the shipping public are in a measure responsible for that condi- 
tion, because they have not complained of rates to the intermediate 
points. They have not undertaken to have the road justify its rates 
to local intermediate points compared with its through rate to the 
terminal point, and I am satisfied in my own mind, and decisions 
rendered by the Commission substantiate me in that, that they would 
not countenance the differences that exist to-day in the rate adjust- 
ment, and they would hold as contrary to law the local intermediate 
points as compared with through rates. That was treated upon pretty 
well in the lumber case that is before the Commission, involving the 
rates from southern points into certain sections of Kansas. I can not 
recall the name of the case now. I should have been prepared on 
that. It was treated of in the rates on sugar from New Orleans to 
points in Kansas, such as Humboldt, they holding that while the rate 
from New Orleans to Kansas City was fixed by water competition — 
water being a controlling factor — that to the intermediate points 
or to those points that were not all of them directly intermediate, you 
could not charge the full combination, but you could charge a figure 
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that was reasonable as compared with the through rate. The same 
thing, the same principle, underlying that is demonstrated in the or- 
der of the Interstate Commerce Commission in the rates on grain 
from Kansas points to Texas and the Gulf for export. They held 
that the rate from Kansas City to Texas and to the Gulf was con- 
trolled by dissimilar circumstances and conditions, and that it was 
not necessary to apply that rate to the intermediate points; but they 
held that the rates that were being maintained by the railroads from 
those intermediate points were unjust, unreasonable, and excessive, 
and they ordered a reduction. 

If I was in my office and was referring to tariffs, I could refer to 
innumerable cases more alofig this line. Take the oase of a rate from 
St. Louis. This merely illustrates, and I do not recall the exact fig- 
ures, but as an illustration it applies pretty generally. A rate from 
St. Louis to Arkansas City on grain, 12^ cents per 100 pounds. Dis- 
tance about 360 miles. The rate from Arkansas City to a pdint out 
about 60 or 70 miles intermediate runs, 10 to 12 cents per 100 pounds. 
The through rate was made on that combination. If the rate was 
ever contested or a protest made, I do not believe that it would be 
sustained. Take a case that I have particularly in mind, which is 
the case of a rate on flour from St. Louis, Mo., to Alexandria, La. 
The rate was 20 cents per 100 pounds. The rate from Alexandria 
to a point 70 miles beyond was 20 cents per 100 pounds. Now, Alex- 
andria rate is a terminal rate, made on account of water competition. 
I do not believe the other rate could be justified, but it has never 
been challenged, and it is my judgment that if you would take away 
the privilege of ignoring the long and short haul clause, you are 
either going to have your rates advanced from the Atlantic to the 
Pacific, or the roads will go out of business rather than apply a scale 
of rates like that to intermediate points. 

Mr. TowNSEND. You believe the provision in the law which says 
that all rates shall be just and reasonable can be applied to individual 
cases, and not by comparison with others ? 

Mr. Lincoln. Yes; I believe the law as it stands to-day is all right, 
and that there are provisions in the law by which these other unjust 
rates can be readjusted, and that it is the fault of the shippers and 
the communities in not contesting those rates, rather than the fault of 
the company. I think I have said about all I care to on that subject. 

Mr. TowNSEND. You are opposed to the bill ? 

Mr. Lincoln. Yes, sir; that is, H. R. 4801 and H. R. 3858. The 
same principles are involved in both of those. I have H. R. 3858 
with these papers. 

The next subject is the question of rate quotations. I said this 
morning that I did not find a bill on this subject. Some one referred 
me to H. R. 621, but I was told that that was a Senate bill. 

Mr. TowNSEND. That is not before the committee. 

Mr. Lincoln. It is not before the House, and I do not know 
whether it is proper to address you on that subject or not. 

Mr. TowNSEND. I would be very glad to hear Mr. Lincoln on that 
subject, because that is a question that an amendment is proposed on. 

Mr. Lincoln. It is a very important subject. 

Mr. TowNSEND. Yes. 
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The Chairman. There is no objection to our discussing it, I think. 
Mr. Lincoln. The resolution to which we are speaking is as fol- 
lows : 

. Whereas the posting of tariffs at railway stations is useless to the public 
and an enormous expense to the carriers without return to them for which the 
public must pay in the long run ; and 

Whereas the law places the burden of responsibility for incorrect rates upon 
the public, which is wholly wrong : 

Resolved, That we memorialize the Interstate Commerce CoVnmission to rec- 
ommend to Congress to so amend the law that the officers of the carriers be 
obliged to quote rates in writing upon application and be responsible therefor 
and give rates upon bills of lading upon request and be responsible therefor: 
Provided, That if errors are made reparation shall be made only by claim through 
the Commission : And provided further. That in order to prevent collusion as 
to illegal practices, the carriers whose agent shall have quoted in writing or 
inserted in a bill of lading a rate less than the legal rate, reparation shall be 
for an amount equal to its entire earnings on the traffic carried at the lower 
rate. 

The Chairman. What do you mean by that? Explain that last 
sentence. 

Mr. Lincoln. You refer to the word " reparation ? " 

The Chairman. Yes. 

Mr. Lincoln. I was just going to speak of the last sentence there 
a moment, because it has been modified slightly to agree with the 
absolute intention of the committee. The language reads that the 
reparation shall be for an amount equal to its entire earnings on the 
traffic carried at the lower rate. The inference seems to be there that 
the shipper shall get that reparation ; something that was never con- 
templated. As to the posting of tariffs, we found it was unnecessary, 
and it was of no value to the shippers to have all the tariffs of the 
railroads posted at each station on its lines ; that such tariff's as apply 
to and from that station should be posted at the station. But the 
committee makes this recommendation. It was drawn up, as you 
might say, as a proposed bill. I did not know that there was a bill. 
I thought we might have some Congressman introduce a bill. This 
reads : 

A BILL To amend section 8 of an act entitled, "An act to regulate commerce," approved 
February 4, 1887, and acts amendatory thereof. 

Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That section 8 of an act entitled "An act to 
regulate commerce," approved February 4, 1887, as amended by an act entitled 
"An act to amend an act entitled 'An act to regulate commerce,' approved Feb- 
ruary 4, 1887, and all acts amendatory thereof, and to enlarge the powers of the 
Interstate Commerce Commission," approved June 29, 1906, be, and the same is 
hereby, amended by adding the following to section 8 : 

"The officers or agents of the carriers be obliged to quote rates in writing 
upon application and be responsible therefor, and give rates upon bills of lading 
upon request and be responsible therefor: Provided, That If errors are made 
reparation shall be made only by claim, through the Interstate Commerce Com- 
mission : And provided further, That the carrier whose agent shall have quoted 
in writing or Inserted In bill of lading a rate less than the legal rate, shall be 
fined an amoimt equal to Its entire earnings on traffic carried at the lower rate." 

The measure contemplates that the shipper, if he has incurred loss 
by reason of the erroneous quotation, can have reparation for the dif- 
ference between the erroneous rate and the legal rate only through the 
Interstate Commerce Commission. That is one measure to avoid col- 
lusion between shippers and carriers by which a man might get a 
lower rate. 
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Mr.EscH. Do you know whether that obtains at the present time? 

Mr. Lincoln. I would say it does not obtain ; no, sir. The question 
of erroneous rates for purpose of collusion does not obtain now. Fif- 
teen years ago sometimes we found a road was cutting rates, and they 
said their " mistake agent got busy " but they had discharged him. 
Those things have occurred in the past. 

Mr. TowNSEND. There is no complaint now ? 

Mr. Lincoln. There is no complaint as to the rate-cutting process. 
There is a general complaint that the roads are quoting incorrect rates 
to the shipper. 

Mr. TowNSEND. I know there is. That is what I was going to say. 

The Chairman. Quoting him a lower rate and charging a higher 
one? 

Mr. Lincoln. Charging him a higher rate and quoting him a lower 
one than named in the tariff, through error. I believe very few of 
them would make a lower quotation, to get the business, and then 
go back and say to the man " I made an error. The tariff is so much, 
and I can not give you any less than the tariff." 

Xow, as to the provision that the company shall be fined, the fine 
of course is to go to the Government ; that is to avoid collusion and 
to see that they give better service in the quotation of rates. That 
is the proposition. 

The Chairman. The fine would equal the earnings upon that ship- 
ment or upon all similar shipments? 

Mr. Lincoln. Upon that shipment. 

Mr. Stevens. Who would make that quotation, the station agent, 
or would it go to the freight headquarters? 

Mr. Lincoln. The station -agent might make it. He usually ob- 
tains it frojn a tariff, or he obtains it from a general officer; but it 
must be in writing. 

Mr. Stevens. How many of these mistakes are made by the sta- 
tion agent? 

Mr. Lincoln. A great many of them. 

Mr. Stevens. Would not the effect be, then, that the company 
would say to the station agent, " You made that mistake, and we will 
deduct it from your pay," and discharge him? 

Mr. Lincoln. I do not believe that would be the result. If they 
find they have incompetent men quoting their rates and there is a 
repetition of those errors, they no doubt would discharge that man 
and get a competent man for it. A great deal of the erroneous quo- 
tation is due to incompetent men quoting. That is all there is to it. 

Mr. Stevens. My point is that if the company's agent made a mis- 
take, they would compel him to make it good, and that the company 
would not suffer. 

Mr. Lincoln. The company will suffer the fine of its revenue on 
that business. 

Mr. Stevens. They would charge it to the man, as far as they could, 
would they not ? 

Mr. Lincoln. Well, yes. 

The Chairman. Is not that the way companies do in regard to 
those matters ? 

Mr. Lincoln. I have never found that they tried to do that a great 
deal. If a man is incompetent, of course they would discharge him. 
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The Chairman. If it is an error it would be covered by the agent's 
bond, would it not? 

Mr. Lincoln. I could not say as to that. I presume the faithful 
performance of his duties would be covered by a bond; but we are 
asking here that the shipper be protected as against these erroneous 
quotations, many of which are occurring. 

Mr. Bartlett. They could make it cover it if the guaranty com- 
pany" consents to it, and the guaranty company will consent to it 
upon the payment of a little additional premium. They will make up 
almost any sort ofa gimranty outside of that you can get out of the 
ordinary form of guaranty be«dj and they put on a little extra charge 
for doing it. 

Mr. Stevens. I have known some very eruel instances under that 
situation ; but what we want is to have a real remedy. 

Mr. Lincoln. We have suggested this proposition as^ a remedy — 
that is, that the roads must quote rates in writing upon appKeation, 
and if there is complaint that the Interstate Commerce Commissioi^ 
shall pass upon them, and when the Interstate Commerce Commis- 
sion passes upon them, that is to prevent collusions, I do not think 
any one would try to defraud or get a benefit when they knew that 
the Commission was going to scrutinize their books. The railroad 
company would be deprived of its entire earnings on that traffic, and 
they would derive no benefit from the collusion, and they would cer- 
tainly use every effort to give us competent men for rate quotations 
to see that we did have the proper rates. 

Mr. Bartlett. Do you want to supersede the publication of rates 
. by that sort of a provision. 

Mr. Lincoln. No, sir; I do not want to supersede the publication 
of rates; but the shipper has to depend upon the railcoad for his 
information as to rates. 

Mr. EscH. You really would discontinue the publication of rates 
in depots? 

Mr. Lincoln. Oh, no; I think the requirement of the Commission 
would still continue as to the filing of the rates to and from that sta- 
tion in that station, because it is an essential part of the business of 
that station. 

Mr. EscH. But as a matter of fact they are but little consulted ? 

Mr. Lincoln. Yes, they are but little consulted. The average man 
can not find his rate. 

Mr. EscH. He could not find his way through them ? 

Mr. Lincoln. And get a rate; no, sir. 

Mr. EscH. Do you think this would have a tendency to increase 
the accuracy of the quotations by the agent ? 

Mr. Lincoln. I want to say that the accuracy of tariffs is increas- 
ing every day. I think there will b.e a more marked improvement 
just as soon as the roads issue their large tariffs, which they have in 
preparation, in line with the Commission's rulings. The present new 
tariffs are very' much clearer. 

Mr. TowNSEND. Is it possible for a small shipper at a small station 
who wants to ship over two or three roads to his final destination to 
find out from the tariffs in the station just exactly what the rate is? 

Mr. Lincoln. I think that the average shipper can not, from an 
examination of the tariffs, tell just what the rate is. I would not be 
positive of it that he could not tell. It is a good deal like the time 
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card in the station. Many look it over and see it, but about half the 
passengers can not read it; they do not understand it. 

The Chairman. Take the case of a station — ^say the first station 
east of Kansas City. Now, with the tariffs that they have there at 
that station, could you, with your experience as a freight man, go to 
that station and find out the rate ; suppose there are to be three trans- 
fers on this shipment? Take any road. 

Mr. Lincoln. I have had a great deal of experience with tariffs; 
I have prepared a great many of them ; it has been my official duty, 
and I would say absolutely that I would be afraid to go into the local 
office or the commercial agent's office of any railroad and undertake 
to positively quote a rate from their records. I would not have 
hesitancy, possibly, in quoting rates from my own records in my own 
office, because I know all the tariffs on file in that office ; but to .go 
into a strange place and among a lot of strange tariffs, and not know- 
ing definitely their method of filing those tariffs and how they keep 
their indexes and references, I would be afraid. I am speaking of 
the shipper now. I would, myself, be afraid of it. 

The Chairman. Then what is the value of those filings in those 
offices ? 

Mr. Lincoln. Well, my personal opinion is that the filings at the 
stations of tariffs outsider of those rates applying to and from that 
station is unnecessary, and that is what confuses the shipper, is the 
mass of tariffs that are on file at the station in which he has no inter- 
est, because it does not cover business to and from that station. But 
the tariffs to and from a station are necessary to be on file at that 
station in order that the agent may assess proper charges. He must 
know what the rates are to and from his station in order to make his 
billing. 

Mr. EscH. Including through rates? 

Mr. Lincoln. To his station or through? 

Mr. EscH. To and from? 

Mr. Lincoln. I think he should know all the rates to and from his 
station ; they should be filed there. 

Mr. Stevens. Is it possible to get men at small stations that can 
know that? 

Mr. Lincoln. It is difficult at many places to gjet competent men in 
small stations who can handle these tariff propositions. 

Mr. Stevens. Last fall, some time, a man in southern Iowa wanted 
to ship a carload of household goods to northern Minnesota. He 
went to the agent of the Burlington, somewhere in southern Iowa, and 
wanted a rate on household stuff. He got it to Minnesota transfer. 
When he came to load the stuff in he had some horses, and such things 
as that, and he asked if it would be all right to ship those, and the 
agent said " yes," arid so he did, and he shipped everything in the world 
that he had. Upon arrival the agent there found that it was subject 
to a higher rate, and he assessed him that higher rate, and took every 
cent the poor devil had. The case was appealed to the Interstate 
Commerce Commission, and they gave him no relief. Now, that agent 
did not probably know anything about that. How are you going to 
get agents at these small stations that can quote these rates correctly ? 

Mr. Lincoln. It would be a difficult thing to do. If the agent took 
all that he had away from him, by charging him too high, there 
should be a remedy for that. 
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Mr. TowNSEND. Here is a man who wants to ship a carload of goods 
from Detroit down to Podunk, in Kentucky, a little place that nobody 
would ever expect to ship anything to, and nobody would have any 
tariff to; but suppose that a man wanted to ship a carload of stun 
down there, how xs he going to know from a published tariff what 
the freight rate is down there ? They do not have every place in the 
United States connected with every other place shown on the tariff, 
do they ? 

Mr. Lincoln. No, sir ; they do not. 

Mr. TowNSEND. How is a man going to find from a published tariff 
what he will be charged ? 

Mr. Lincoln. You mean the shipper? 

Mr. TowNSEND. Yes. 

Mr. Lincoln. He can not. That is the reason these big concerns 
employ expert traffic men. 

Mr. Stevens. Is there not some provision giving a certain time in 
which the quotation can be made from the freight officers of the com- 
pany? 

Mr. Lincoln. That may be. The usual rule would be that an 
agent, if he did not have the information at his own station, would 
dsk the general office by wire — and thejr use the wire very ireely — 
what is the rate, and he has that authority in making his quotation. 
Now, if the application is made to the general officer, he ought to be 
able to answer it. 

Mr. Ste\t:ns. He would be responsible, of course? 

Mr. Lincoln. Yes, sir. I had a case called to my attention four 
weeks ago. Hunter Brothers, of St. Louis, a milling company, bought 
ten carloads of feed to be shipped from a point up in Illinois to Cin- 
cinnati, Ohio. Their office is in St. Louis, their business is in St. 
Louis, and their headquarters is there. They purchased this feed at 
this Illinois point. I do not recall the name of the station now, but 
the general office in St. Louis of the railroad over which that ship- 
ment was made quoted the rate as 10 cents a hundred. The shipment 
was billed at 10 cents a hundred, and it arrived at its destination and 
was sent up to 12 cents a hundred. Now, an officer of that company 
over which that shipment was made quoted that 10-cent rate, and 
that company makes contracts absolutely for the price of those goods 
delivered!. Hunter Brothers tell me that they make their contracts 
absoluteW on the 10-cent rate for the sale of their goods. I examined 
the tariff myself, and upon an examination of the tariff it developed 
that the rate — the proper rate — under the tariff was 12 cents. The 
atttotion of the officer of the railroad was called to his quotation of 
10 cents, and he made a further examination of the tariff and found 
that it did not apply over his line, and that his quotation was an 
error, and that the rate should have been 12 cents. Now, to use a 
common expression, where is the shipper going to get off? 

Mr. TowNSEND. They made their sale on a margin so small that all 
profit was taken away by the mistake? 

Mr. Lincoln. Yes, sir. 

Mr. TowNSEND. That is done frequently. 

Mr. Lincoln. Now, that is not uncommon. We are not attempt- 
ing to punish the railroads. We want them to give us better service. 
We believe that a measure of this kind will improve the service, and 
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that the erroneous quotations should not be protected except on pre- 
sentation to the Interstate Commerce Commission, and then mey 
ou^ht to show damage; but it will be a move in the direction of 
giving us better service, and it will protect the shipper when he in- 
curs a loss on account of an erroneous quotation, whereas he 'has no 
protection to-day. He can not have protection under the reparation 
clause of the tariff. 

Mr. TowNSEND. No. 

Mr. Lincoln. And there is no provision there, unless there was a 
civil action of damages. Some of the courts seem to be afraid to 
touch that. 

There is one other question I would like to present in order to be 
right in your record. While we prepared ourselves to discuss it before 
the committee, I understand that it is not in the hands of the Com- 
mittee on Interstate and Foreign Commerce. That question is with 
relation to agreements versus pools. There are certain features of 
the resolution that we would like to have considered by you gentle- 
men, as Members of Congress, even if it does not come before your 
committee, namely, as to the supervision; that if there is to be an 
amendment to the Sherman antitrust law, as to the supervision over 
these associations, there shall be some way through these associations 
by which the shippers can be kept informed and in touch with pro- 

Eosed legislation affecting rates and upon which we think they should 
e heard. We think that when railroads are making a readjustment 
of rates involving the business of shippers, those shippers ought to be 
heard upon those questions, to see whether it is right or wrong, and 
be able to discuss it with the railroads, and not have it to come to 
them as it does now in the shape of a tariff, causing so much friction. 

Mr. TowNSBND. Do not the railroads discuss these matters with 
shippers at all ? 

Mr. Lincoln. No, sir ; they do not. They may with a few, but they 
do not do it generally, and lots of times on some questions they do 
not discuss them at all, because they are afraid they might have some 
opposition to it. It is difficult to get information frequently. 

If there is no objection, without taking up your time, I think of 
you can just have these resolutions appear in the record it will answer 
our purposes. 

The Chairman. Very well. 

The resolution referred to is as follows : 

RAILWAY AGREEMENTS VERSUS POOLS. 

Whereas under the Sherman Act railroad associations for the purpose of 
estabHshing and promulgating rates for the transportation of passengers and 
property are illegal, and section 5 of the interstate-commerce act prohibits any 
carrier from entering into any contract, agreement, or combination with other 
carriers for any purpose; and 

Whereas the President of the United States in his message of January 31 to 
Congress recommends that the railroads be permitted to form trafllc associa- 
tions for the purpose of conferring about and agreeing upon rates, regulations, 
and practices affecting interstate business in which the members of the associa- 
tion are mutually interested; and 

Whereas in the judgment of the National Industrial Traffic League such asso- 
ciations are necessary for the proper handling of affairs of the carriers : There- 
fore, be it 

37222—08 2 
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Resolved, That we indorse the views expressed by the President and that we 
recommend to the Congress of the United States that the Sherman Act be so 
amended as to permit the railroads to meet and confer upon all questions re- 
lating to traffic regulations and rates ; provided — 

First. That the rights of the carriers to take individual action be preserved 
and further provided that the carriers assent to the following conditions : 

First. That the dockets of such meetings shall be recorded and shall be fur- 
nished to shippers upon request and that all such meetings shall be open to 
shippers and their representatives ; and, furthermore, that each and every such 
association shall be under the supervision of the Interstate Commerce Commis- 
sion, and that the Commission should have the right and power to review the 
proceedings of all such meetings, and that all articles of association or agree- 
ment under which such meetings are held shall be filed with the Commission, 
and that the Commission shall have the power to dissolve any association the 
acts of which shall be found by the Commission to be contrary to the law or 
public policy : Be It further 

Resolved, That nothing In this preamble or these resolutions shall be inter- 
preted to mean that the National Industrial Traffic League approves of pooling 
either tonnage or revenue of the carriers, to which pooling this league is imal- 
terably opposed. 

The next subject is one affecting House bills 16491 and 16741, 
which pertain to the through rates versus combination locals. The 
resolution on that reads as follows : 

SUMS OF LOCALS VERSUS THROUGH RATES. 

Whereas the act to regulate commerce provides that there can be but one legal 
through rate covering the movement of Interstate traffic, which rate is that 
published In tariffs filed with the Commission ; and 

Whereas In many Instances published through rates are greater than the sum 
of legally established local rates ; and 

Whereas the Commission has held that In such cases the higher published 
through rate will be regarded as prima facie unreasonable: Therefore, be it 

Resolved, That it Is the view of this league that no through Interstate rate 
should exceed the lowest available combination of legally published local rates, 
and that Congress be asked to enact an amendment to the act to regulate com- 
merce which shall provide that the Interstate Commerce Commission, either on 
Its own motion or when Its attention Is called thereto by any party, shall require 
the carriers to reduce the published through rate to a figure not in excess of 
such combination of local rates and make same effective on not more than five 
days' notice. 

Mr. Stevens. That is the counterpart of the long and short haul 
clause, is it not? 

Mr. Lincoln. No, sir ; the long and short haul relates to the higher 
rate to an intermediate point. This is where the through rate is 
higher than the short-haul one. 

Mr. Stevens. Should not that act be properly entitled "An act to 
repeal the interstate-commerce clause of the Constitution of the 
United States?" 

Mr. Lincoln. This one here? 

Mr. Stevens. Yes; that resolution you have just read. 

Mr. Lincoln. I do not think so. 1 think the combination of the 
locals versus a through rate is a very proper consideration. To-day 
the Supreme Court of the United States has held that where a ship- 
ment is forwarded to the junction point and reshipped the combina- 
tion of locals can be applied. 

Mr. EscH. Is that the Texarkana case? 

Mr. Lincoln. Yesj that is the Texarkana case. We know that the 
very large shipping industries in this country have employed expert 
traffic men who are familiar with all these tariffs. By their laiowl- 
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edge they are able to avail themselves of the lowest rates that exist 
and they can, by shipping to the junction point and reshipping, get 
the benefit of the lower combination, whereas the average shipper, 
who has not those facilities or means, is paying upon his traffic the 
through rate from the point of origin to the final destination, which 
is higher than that combination. The Interstate Commerce Com- 
ndssion have held that under the rulings of the court there can be 
only one legal rate, and that is the published joint through rate. 
They have, however, held that where that through rate is in excess 
of the combination of locals it is prima facie that the through rate 
is excessive and that it should not exceed, if it be as great as, the 
combination. They have also decided in the case of the Coffeyville 
Brick and Tile Company v. The Frisco, decision No. 1219, as follows : 

This Commission can make no general rule that the through rate must not 
exceed the sum of the locals. Each case must be disposed of upon its own 
merits. (I. C. C. decision No. 1219.) 

In Case 1087-D, Morgan v, Missouri, Kansas and Texas Railway, 
decided by the Interstate Conmierce Commission December 6, the 
Commission says: 

While a shipper may consign his shipment to a given point, pay charges on 
the same, assuming custody, and take possession of the property, and later re- 
ship to another point under rates lawfully applicable to such reshipment, neither 
the carrier nor an agent of the carrier may act as forwarding or reconsigning 
agent for the shipper in such manner as to evade or defeat the terms or intent 
or purpose of the law. 

A specific through rate is the lawful rate for a through shipment, even if 
some combination of the rates may make lower, and carriers may not charge 
their higher through rate upon one shipment and the lower combination rate 
npon another shipment of the same kind between the same points at the same 
time. 

Mr. TowNSEND. Now, does not your same remedy that you pro- 
pose in the long-and-short-haul proposition, namely, that if the rate 
is unreasonable you can make complaint against that, hold as to the 
through rate as compared with the combination of locals ? 

Mr. LiNCX)LN. You can make complaint, and they have reduced the 
rate. 

Mr. TowNSEND. Why would you object to the application of that 
rule in the application of the long-and-short-haul clause and enforce 
it in this? 

Mr. Lincoln. The application of the long-and-short-haul clause? 
You mean ignoring the combination? 

Mr. TowNSEND. No; in regard to the long-and-short-haul clause, 
if you will remember, you said you thought it was the fault of the 
shipper that the rate was unjust and unreasonable. 

Mr. Lincoln. Yes. 

Mr. TowNSEND. Should not the same rule be applied here where 
the through rate was unreasonable, and complaint being made, the 
Commission would hold under the rule as it has held a number of 
times, namely, that where there is a combination of two rates that are 
in themselves less than the through rate, that was prima facie evi- 
dence that the through rate was unreasonable? 

Mr. Lincoln. They have held that. 

Mr. TowNSEND. Does not that furnish relief to the shipper? 

Mr. Lincoln. Not unless the tariff is reduced. You mean if he can 
get relief by complaint? 
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Mr. TowNSEND. Yes. 

Mr. Lincoln. They have in these cases; but our suggestion was a 
remedy by which relief could be secured quicker. The proposition 
was this, that a bill be presented, which ^e are suggesting as a new 
section. Section 6A, as proposed : 

No through or joint interstate rate shall exceed the lowest available combina- 
tion of legally published local rates. The Interstate Commerce Commission, 
either on its own motion or when its attention is called thereto by any party, 
shall have the power to require the carrier or carriers to reduce the published 
through or joint rate to a figure not in excess of such combination of legally 
published local rates, and make same effective on not more than five days* 
notice. 

Mr. Stevens. That is just what I came to in my first question. 
Would not the effect be this : Take a shipment from Chicago to New 
Orleans. The State of Illinois has a commission that has authority 
to fix rates, and it fixes a rate from Chicago to Cairo. In the mean- 
time, you have a commission that would fix a rate in Tennessee, and 
another commission that would fix a rate in Louisiana, and would 
not the sum of those rates be the joint through rate; and if that be 
true, would not that take away from the courts of the United States 
practically, or from the Commission, the authority to fix rates over 
that interstate route? 

Mr. Lincoln. Made up of State rates? 

Mr. Stevens. Yes; made up of State rates. 

Mr. Lincoln. I understand the point, because it has been raised 
quite often. 

Mr. Stevens. That would be the effect? 

Mr. Lincoln. It would, if the States undertook to regulate the 
rates in that way. 

Mr. Stevens. Are they not doing it? Have they not done it? Are 
not those very States doing it ? ' 

Mr. Lincoln. Some of the States have established rates that did 
reduce interstate rates. 

Mr. Stevens. Do you think it is wise for the Congress to abdicate 
its authority and let States fix rates for interstate traffic? 

Mr. Lincoln. I have peculiar views on that subject, and I think 
perhapjs State commissions do go too far at times in their efforts to 
affect interstate rates. If there is a legal rate and not a contested 
rate, not one that is held up in the courts, but a legal rate which the 
shipper can avail himself of, I think that all the snippers should be 
permitted to avail themselves of that combination. 

Mr. Stevenj3. They can do it now. But you think it is better that 
the States should make the rates of this country rather than that the 
Interstate Commerce Commission should do it? 

Mr. Lincoln. No, sir. 

Mr. Stevens. Well, one or the other must do it. 

Mr. Lincoln. That is one of the features to be considered. I ap- 
preciate that. 

Mr. Stevens. I just wanted the proposition made clear so that we 
would understand it. 

Mr. Lincoln. I am very glad to have it, because this is one of the 
questions we have always brought out by discussion, because it might 
be possible for some State to regulate interstate rates by reduction in 
its State rate. 
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Mr. Stevens. Or a combination of States to regulate rates in the 
United States? 

Mr. Lincoln. Or a combination of States might do it. To-day 
every railroad man knows that these through rates are being made 
with respect to such combinations. I would like for Mr. Boswell to 
relieve me here for a moment. 

STATEMENT OF MB. LEWIS B. BOSWELL, COMMISSIONEB, aUINCT 
FEEIGHT BUEEAU, QUINCY, ILL. 

Mr. Boswell. Mr. Chairman, I shall not undertake to discuss this 
question, or any of the questions thkt have been before the committee, 
from a technical standpoint in the same manner in which Mr. Lincoln 
has done, from the fact that he is the embodiment here of both the 
experience of a railroad man and of the representatives of shippers. 
He stands practically as a Chevalier Bayard among all the traffic 
men. He is careful m his opinions, conservative, in order that there 
may not be misapprehension; and I feel that it is a matter of con- 
siderable importance, possibly, to be able to have the expression be- 
fore the committees of Congress of such men representing the traffic 
department, and particularly in behalf of the shipper's side of the 
case. Some way or somehow there is a feeling extant that in the 
conferences before the committees of Congress the shippers have never 
rallied to their own support, or in behalf of their own interests, in any 
measure to equal that of the carriers. Consequently, in the discus- 
sion of many questions, you have been unable to gather in the light 
of experience from those who represent the shipper's side of the case. 
I take, therefore, that the expressions of such a man may enable you 
to see things as they are seen by the shippers, and when we appear 
before you as representatives of the shippers in a national or concrete 
form, we mean that we have no self-interests. The interests that we 
represent individually, in our individual capacity, are not represented 
here excepting as a question of the whole. 

Now, in discussing these various matters and asking you to formu- 
late laws, amendments, and changes, it is in the line of what we be- 
lieve to be requisite in the movement of freight, interstate. We are 
not here to come back to the carriers in the line or under the guise, 
possibly, of being kickers, objectors, but to act in harmony, and in 
consequence realizing this fact, that the transportation interest is so 
closely allied with that of the commercial branch of commerce that 
they are inseparable, and the interest of one depends absolutely upon 
the interest of the other; and I contend that the greatest friend of 
the carrier to-day is the shipper. True, there are some shippers who 
are unreasonable. We do not wish to represent men of that character. 
We prefer to be conservative. 

In discussing the particular proposition we have to-day, this ques- 
tion of the combination of the rates, I rather feel, in answer to the 
gentleman's point, that it were well to amend by striking out the 
commerce clause of the Constitution of the United States, that the 
practical effect of the combination of the lower rates would be to 
remove obstructions to the free course, the steady flow, of commerce, 
interstate. Many of the States to-day have established rates. You 
can not take that power away from them. If the combinations are 
to be made, they are already in existence. But under the laws as 
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passed by Congress the rate is the rate as made by the carrier, and 
we would in no wise take from him that right, because the carrier 
should always have the right of initiation in establishing the rate. 

Mr. Bartlett. You do not agree that the Commission should have 
the power to initiate rates? 

Mr. BoswELL. No, sir; I do not. 

Mr. Stevens. A great many of the States adopt that policy. 

Mr. BoswELL. My own does. 

Mr. Stevens. Mine does. 

Mr. BoswELL. I am speaking of the Interstate Commerce Com- 
mission. 

Mr. Stevens. Yes; but you want to wipe that out. 

Mr. BoswELL,. The Interstate Commerce Commission? 

Mr. Stevens. Yes. 

Mr. BoswELL. No, sir. I do not believe that the Interstate Com- 
merce Commission should have the right to initiate a rate, excepting 
upon appeal and hearing. I think it would be a dangerous precedent 
to give such a body— not impeaching it in any way — ^the right to 
initiate a rate, excepting upon appeal and hearmg in the maimer as 
provided by law. 

Mr/ EscH. You mean complaint, and not appeal ? 

Mr. BoswELL. Yes; complaint. 

Mr. Stevens. But you want the State commission to have that 
authority? 

Mr. BoswELL. The State commission to have that authority ? 

Mr. Stevens. The State commission to have the authority. 

Mr. BoswELL. Yes ; I want them to have the authority. 

Mr. Stevens. If the various State commissions have authority, and 
you join them together, what is the use of having an interstate 
commission ? 

Mr. Boswell. Because there must be interstate or through rates. 
The States have the power to-day. What is the proper effect of that 
power and the exercise and use of it ? Through rates are made inter- 
state, notwithstanding that there are through rates as between points 
wholly intrastate. Now, shippers ask simply that the lowest com- 
bination shall prevail. Why ? Because it has always prevailed until 
the law as interpreted by the courts and the Commission says there 
can be but one through rate, and that is correct. If you have more 
than one through rate, then there is liable to be confusion or, worse 
still, favoritism, by whatever name you may characterize it. 

Mr. Knowland. Are there any cases where the through rate is 
lower than the State rate? 

Mr. Boswell. That I can not answer of my own knowledge. There 
are cases where the through rate is higher than the combination. 

Mr. Knowland. I mean the combinations — ^where the through rate 
is lower than the combination of the State rates? 

Mr. Boswell. I can not answer that. 

Mr. Lincoln. A great many of them. 

Mr. Boswell. Now, we are obliged to face the law as it is before 
us, and the Commission in touching upon this has already set the pace. 
Mr. Townsend has referred previously to the views of the Commission 
as expressed in item 43 of circular 14- A, where they say: 

Where a joint rate is in effect by a given route which is higher between any 
points than the sum of the locals between the same points by the same or au- 
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other route, and such joint rate has been In effect thirty days or longer, such 
higher point rate may until further notice from the Commission be changed by 
reducing the same to the sum of such locals, but not otherwise, upon posting 
one day in advance a tariff of such reduced rate and mailing a copy thereof to 
the Commission. 

Tariffs or supplements issued hereunder must bear notation that they are 
effective on less than statutory notice by authority of this rule, and must refer 
to Interstate Commerce Commission numbers of tariffs which contain such 
locals. 

Many informal complaints are received in connection with regularly estab- 
lished through rates which are in excess of the sum of the locals between the 
same points. The Commission has no authority to change or fix a rate except 
after full hearing upon formal complaint. It is believed to be proper for the 
Commission to say that if called to formally pass upon a case of this nature it 
would be its policy to consider the through rate which is higher than the sum 
of the locals between the same points as prima facie unreasonable, and that the 
burden of proof would be upon the carrier to defend such higher through 
rate. • 

Now, that exists to-day; and who is to oblige the carrier, if you 
please, to put in that tariff making the lower combination? I can 
not see that the practical effect differentiates the case at all. The 
State rates are in existence and have been for years. The Commission 
recognises that the lower combination should be made, but it has no 
power to make a rate, to take the initiative as it were, and there is 
no law to compel the railroad to make that rate or observe the com- 
bination. 

Mr. TowNSEND. I do not understand that very clearly. I know 
of several instances that are squarely in point with what you are 
talking of. For instance, between my city, Jackson, and the city of 
Toledo, over the line in Ohio, there is a through rate made — I am 
talking about passenger cars now — there is a passenger fare that is 
higher than the sum of the locals. Those who are " on to the job," 
as we say, buy their tickets at the State line, and then buy another 
ticket from there on into Toledo, thereby reducing the passenger 
fare. Now, supposing that I, as a purchaser of transportation on the 
railroad from Jackson to Toledo, should make complaint to the Com- 
mission that the published through rate is unreasonable ; could I not 
g^et a determination of that fact, and under the rulings of the Com- 
mission would it not find that the reasonable rate was probably the 
same as the sum of the two locals? 

Mr. Bos WELL. I think, undoubtedly, yes. 

Mr. TowNSEND. And therefore would I not, under present law, 
have power to correct the evil of which you complain? 

Mr. BoswELL. Undoubtedly you would. It necessitates the filing 
of all these complaints and prosecuting the case through to its final 
determination on every one of these cases. 

Mr. Bartlett. Is not that what we created the Commission for ? 

Mr. BoswELL. It has in the first instance the power to fix a rate, 
and if thought proper to fix a schedule of rates, if it had the time and 
information ; and that gives over to the Commission the power to do 
that which Congress might do if it had time. I would like to invite 
Mr. Townsend's thought to this resolution, which is intended to carry 
the purpose we have in view into effect : 

That no through interstate rate should exceed the lowest available combina- 
tion of legally published local rates, and that Congress be asked to enact an 
amendment to the act to regulate commerce which shall provide that the Inter- 
state Commerce Commission, either on its own motion or when its attention is 
called thereto by any party, shall require the carriers to reduce — 
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Xow, they are not initiating — 

shall require the carriers to reduce the published through rate to a figure not 
in excess of such combination of local rates and make same effective on not 
more than five days* notice. 

Now, how is the Commission to know, unless there is a complaint? 
And how is the shipper to receive any benefit out of the combination, 
unless his attention is called to this lower combination ? 

Mr. TowNSEND. I see that. Your proposed amendment makes 
complaint necessary for this same rate, does it not ? 

Mr. BoswELL. Yes, sir. 

Mr. TowNSEND. You can do that under existing law, can you not^, 
without any amendment? If I complain of a rate down there, can 
I not get the same relief you hope to get, and by exactly the same 
process ? 

Mr. BoswELL. Can the' Commission require the carrier to put that 
rate into effect? 

Mr. Town SEND. I think so. I have supposed it could. 

Mr. BoswELL. Well, that is the crux of the question; without a 
hearing, I mean? 

Mr. Town SEND. You propose to have a hearing, do you not ? 

Mr. BoswELL. This provides " either on its own motion or when 
its attention is called thereto." Now, I say I differentiate this propo- 
sition from that of the right of initiative in making a rate. I say 
this is a corrective proposition, and not the broad basis of enabling 
any body of men in this country to establish the rates on the first 
principles. 

Mr. Stevens. Why, sir, do you not know that quite a number of 
the States do that now, and that your proposition simply means that 
half a dozen States through their commissions initiating rates them- 
selves would make all the rates of the United States? Is not that 
what your proposition would result in ? 

Mr. BoswELL. I do not think so. 

Mr. Stevens. Well, it does. 

Mr. BoswELL. I may be wrong. 

Mr. Stevens. The States have commissions that make rates. 

Mr. Boswell. The States make rates to-day for the intrastate 
traffic. 

Mr. Stevens. Yes, and combination bodies would make interstate 
rates, under your proposition, and neither the courts nor the Inter- 
state Commerce Commission would have any voice to the contrary. 

Mr. Boswell. The Supreme Court has decided in the Texarkana 
case that these rates can be made by rebilling. The Interstate Com- 
merce Commission, however, says that there is but one rate, and that 
is the through rate ; and that is what we want to get, that the pub- 
lished through rate shall be based on the lowest combination without 
requiring rebilling. It can be obtained to-day by rebilling. You can 
not prevent the shipper from that. But that establishes favoritism. 

Mr. Townsend. You would have to take up each particular case, 
would you not ? 

Mr. Boswell. Oh, I think after a certain number of cases the car- 
riers would be disposed to adopt the lowest combination, and because 
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in practice heretofore they have always been following through 
rates 

Mr. Adamson. After you drill them a while, after applying a few 
cases to them, you think they would get into the habit of doing right 
themselves? 

Mr. BoswELL. I think they would desire to. 

Mr. Stevens. They do it now in a great many instances, do they 
not? 

Mr. BoswELL. I beg your pardon. 

Mr. Stevens. That is done now by the carriers in a great many 
instances? 

Mr. BoswELL. Not unless it is absolutely necessary. The tendency 
is to the higher basis of rates rather than to the lower. 

Mr. Stevens. I have known of quite a number of instances where 
the carriers have reduced, because the State commissions have 

Mr. BoswELL. They will if attention is called to it, and the cir- 
cumstances justify them, because the railroads have, as a rule, been 
very reasonable in meeting those propositions. At least, I have 
found them so in practice, and I believe the natural tendency or dis- 
position, if they found that that was the order of the day, would be 
to give the benefit of the lowest combinations on through routes, 
through shipments, and through rates. There are so. many decisions 
on this proposition that all tend to the same end that probably that 
might be summed up in the case of the Hope Cotton Oil Company v. 
Texas and Pacific Eailway Company (Interstate Commerce Commis- 
sion Keport No. 915, decided July 8, 1907) , wherein a shipment was 
made from Shreveport, La., via Texarkana, to Hope, Ark. The rate 
was made up by the shipment from Shreveport to Texarkana on the 
local, and from Texarkana to Hope, Ark., on the next local, which 
combination of locals was lower than the through rate. The Gulf 
and Colorado refused to apply the sum of the locals, and charged the 
higher through rate. The commission, however, held "upon the 
record, that the present through rate of 30 cents is unreasonable, 
and that it should not exceed 17^ cents, the sum of the locals, with a 
minimum carload weight of 30,000 pounds," and I believe reparation 
was granted. I would recommend this case for your consideration. 

Mr. Hubbard. In that case were the local rates fixed by state com- 
missions or voluntarily adopted by the railroads? 

Mr. Lincoln. One of the rates was a voluntary rate, and one was 
a commission rate. 

Mr. Stevens. There are quite a number of States that have author- 
ized commissions to make rates, and the commissions are making 
rates, are making a body of rates, a schedule, and those schedules are 
being assailed in the courts. Now, under that statute you advocate, 
just as soon as that schedule is put into effect, whether assailed or not, 
the through rate must follow on five days' notice, and if the court 
decides that the schedule is unconstitutional, as they sometimes do 
declare, then, without the commission or Congress having any author- 
ity, the rate changes again ; or the railroad having authority, the rate 
chances again. In other words, the power to control interstate rates 
is taken away from the Federal authorities and is placed in the 
State authority to be decided one way or another. 

Mr. BoswELL. More so than to-day? 
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Mr. Stevens. Yes, decidedly. 

Mr. BoswELL. The commission says in the case of Morgan et al. v. 
The Missouri, Kansas and Texas Railway Company et al. (1087, In- 
terstate Commerce Commission) : 

A specific through rate is the lawful rate for a through shipment, even 
though some combination of rates may make lower, and carrier may not charge 
the higher through rate upon one shipment and the lower combination rate 
upon another shipment of the same kind between the same points at the same 
time. 

Now, gentlemen, this is a condition. We present it to you as a 
condition. It is not a theory; it is in practice. Which of the two 
horns of the dilemma shall we reach for? Is not the shipper enti- 
tled to the lowest combination as an inherent right? Has he not the 
right to buy in the lowest market; I mean, now, always at the rates 
legally filea with the Commission? Is not it a right of commerce 
that he shall have the benefit of the lowest market? 

Mr. TowNSEND. Is the State rate filed with the Commission ? 

Mr. BoswELL. No, sir; the through rates are filed. Some State 
rates are, but the Commission does not regard a State rate. 

Mr. TowNSEND. No. 

Mr. BoswELL. As more than simply 

Mr. TowNSEND. Then you mean by "legal rate" the sum of the 
local rates, the sum of the State rates ? 

Mr. BoswELL. The tariflFs filed with the Commission. 

Mr. TowNSEND. Well, that does not contain the local rates. 

Mr. BoswELL. That contains your through rates. 

Mr. TowNSEND. Yes; your one through rate. 

Mr. BoswELL. Yes. 

Mr. TowNSEND. It gives the Commission no information as to your 
State rate, does it? 

Mr. BoswELL. No; not necessarily. 

Mr. TowNSEND. Perhaps I am dull about that, but I can not under- 
stand how you can combine your two statements in your law. You 
say when the through rate is greater than a combination of the legal 
rates added together ? 

Mr. B0SWEI.L. Yes. 

Mr. TowNSEND. Now, the rates you refer to are State rates. 

Mr. Lincoln. Practically. All the State rates are filed with the 
Interstate Commerce Commission, with an Interstate Commerce Com- 
mission number, and are supposed to be applied on interstate ship- 
ments in the absence of a joint through tariff. I have cases in mind 
to which my attention has been called repeatedly where the rates on 
grain into St. Louis from points in Kansas and Nebraska exceeded 
the combination, although the Kansas and the Nebraska distance- 
tariff rates (and their terminal tariffs are adjusted to those distance 
tariffs) are filed with the Interstate Commerce Commission; not- 
withstanding those two local rates are on file in Washington, their 
through rate has been carried higher than that combination. 

Mr. Adamson. The situation may be illustrated in just this way: 
You go out of Danville, Va., and, either on freight or passenger, you 
can go to the far side of Virginia at Danville at a certain rate which 
is established in that State, which is profitable to the railroad. You 
can do the same thing across in North Carolina, clear across to the 
far side of that State ; but because the State is crossed by the unf or- 
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tunate shipper the Federal Government, it is proposed, shall help 
to rob him Dy raising the rate that is satisfactory to both of these 
States. 

Mr. Lincoln. This case I refer to went even further than that, be- 
cause these two tariffs are tariffs reco^ized by the roads as applica- 
ble on interstate business, and yet their joint rate exceeds their com- 
bined local rates, which are their legal rates and are filed with the 
Commission. I have called attention to a OTeat many of those adjust- 
ments, and I will say that the railroads have published the higher 
rates through error, and they have corrected some of these errors. 
Others they have not corrected. 

Mr. Bartlett. In this decision that has just been read, on the sec- 
ond proposition, the Commission did not hold that the combination 
of the two rates in the State was the standard by which it was to be 
fixed. On the contrary, they say : 

While a rate fixed by a State statute or a State commission is naturally and 
properly entitled to respectful consideration, it has no greater sanctity, as ap- 
plied to interstate traffic, than a rate established by a railroad company ; and this 
Commission would not hesitate, upon proper evidence that a rate so established 
'would be unjust either to a carrier or to a shipper, to refuse to accept it as a 
basis for fixing an interstate rate. 

Mr. Adamson. That is right. The fact that the State has estab- 
lished it does not give it the sanctity, and yet the fact that it is a 
reasonable and satisfactory rate, as in those two States, may be put 
before the Commission and considered by them. 

Mr. Bartleti\ In the consideration of this case the Commission 
held that in the absence of testimony impeaching the reasonableness 
of the two State rates they would simply indulge the presumption 
that the establishment of the rate of 30 cents was unreasonable, that 
that was an unreasonable rate, ar.d also as compared with other, rates 
on cotton in the territory. 

Mr. Stevens. Yes; but these gentlemen want to take away that 
power from the Commission. 

Mr. BoswELL. That does not establish either that the Commission 
would do it or that we wanted to do it. 

Mr. Hubbard. It makes a prima facie case; that is all. 

Mr. Bartlett. Yes. 

Mr. Adamson. I think myself, if they can carry a man or a bale 
of cotton 300 miles at a profit, they ought not to be allowed to double 
it because they carry the man or the bale of cotton 6 miles further. 

Mr. Stevens. I do not think so. He can have his remedy, just 
as he has now. 

Mr. Adamson. I am inclined to think he can now, if anybody just 
puts those facts before the Commission. 

Mr. BoswELL. I have made all the statement I care to on this sub- 
ject, and I can only hope that the discussion of this subject may be 
extended, and considering simply that we have brought it before 
you asking your earnest consideration and wisest decision as to how 
best this very embarrassing but momentous question can be met and 
determined, contending that in equity, in right, in practice, under 
all laws governing commerce in the movement of freight from time 
immemorial, a man has a right to the lowest rate that he can obtain 
for the movement of his traffic. Long before railroads or before 
steam was known that right was possessed by the shipper. Now, if 
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the laws to-day are such as to take away that right, are they just 
and reasonable? 

Mr. KiCHARDSON. Before you take your seat I would like to ask 
you a question. I just came in a few moments ago, and I do not 
know whether you discussed the line I am going to ask you a ques- 
tion about. You know from observation that the evil so lustily com- 
plained of for years back was principally rebates — that that was 
what the people suffered from. That applied, of course, to through 
rates more than it did to local rates, as a general proposition. Now, 
according to your observations, what has been the effect of the Con- 
• gressional legislation upon that subject of rebates? 

Mr. BoswELL. Most wholesome, sir. 

Mr. Richardson. Most wholesome. That was the chief evil that 
was complained of, discriminations and rebates, rebates and dis- 
criminations being almost synonymous terms. Now, you say that 
the legislation of Congress thus far has been of a most wholesome 
character. We know that in this room, in all the investigations we 
have made here for years back on the question of regulating railroads, 
it was a common thing with the presidents of the great through lines 
of the country for them to admit that they had been engaged in re- 
bates, and for them to say that it was a matter of necessity, and they 
could not help it, and that they wanted the most stringent regulations 
passed on that subject, and that they wanted all railroads made to 
obey those regulations. Your observation is that that legislation 
had a good effect, and that that evil has to a great extent ceased ? 

Mr. BoswELL. I think that the recent amendment to the interstate- 
commerce law has been of the greatest benefit to the railroads from a 
financial point of view and the greatest benefit to the American 
public from a moral one. I believe, sir, that it is one of those cases 
where it requires a strong hand to set a man right against himself, 
for I have no doubt but what there is a school or a class of shippers 
in existence to-day who would welcome very gladly the return of the 
rebate conditions. 

Mr. Richardson. Now, this is the point: Having by recent legisla- 
tion accomplished that great benefit in so short a time, is it not good 
policy to allow the law to be enforced and to demonstrate where the 
weaknesses are and what the evils are; and having succeeded so ad- 
mirably in stopping that chief of all evils, rebates, Congress had bet- 
ter go a little bit slowly ? 

]V&. BoswELL. In our opening address this morning we advocated 
that very principle. We simply said that we asked the attention of 
the committee to these three or four requirements which we believed 
would be not in the interest of meeting the requirements of the 
shippers for whom we speak, but setting our faces most strenuously 
against this wholesale amendment on every little proposition that 
comes up. It is wrong in principle and would tend to put carriers 
in a position w^here they w^ould not know, as has been commonly said, 
" where they are at." Now, the right of the carrier is just as 
valuable as the right of the shipper, and we are not going to contest 
that; but the right of the people as a whole is so deeply involved that 
it becomes a question of equity, possibly of right or wrong, justice or 
injustice; and we must set our faces against the thoughts of evil in 
the past conditions and look toward those conditions of the better 
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days to come. Having settled that question, rebates are a thing of 
the past, and what we want now to do is to establish a stable founda- 
tion for transportation. That is all the railroads have to sell, trans- 
portation, and they are entitled to seU it at the best price that is 
obtainable. This law wipes out conpetition, practically. The only 
thing that makes competition a real thing to-day is water transporta- 
tion. That forces it, and as long as water transportation exists there 
will be a basis for competition. But how can the railroads compete, 
as the laws are to-day, in the measure that they competed before? 
Having wiped out rebates, having wiped out passes, and plugged up 
a thousand holes through which the finances of the roads were pour- 
ing out of their coffers, you have assisted them and done them a 
benefit, and finally you have done the American people a benefit by 
saying there is one rate, there is one rule, there is one principle, and 
that is honesty and justice and right. Now let us hold to that and 
not slice this bill to pieces, but simply give attention to those par- 
ticular points that you consider. 

Mr. Richardson. It is to the credit of those railway men that were 
so frequently here before this committee that they frankly admitted 
that they had been engaged, as a mere matter of self-protection in 
the evil of rebating, and they wanted Congress to pass the most 
strenuous, drastic, and stringent law to prevent it from being carried 
on at all. We did that, and I think it has produced a good effect. 

Mr. BoswELL. I think it has produced a good effect. 

Mr. Richardson. As you described so forcibly. 

Mr. BoswELL. I think it has. 

Mr. Richardson. And that advice and counsel having accom- 
plished so much, we should go advisedly and carefully and conserva- 
tively into any other amendments we may make. 

Mr. BoswELL. I am a conservative on all this proposition. 

Mr. Richardson. So am I. 

Mr. Hubbard. In case the legislation you propose is enacted, what 
power would remain in the tribunals of the United States to deter- 
mine whether a through rate was reasonable or confiscatory, if it was 
greater than the sum of two legal rates? 

Mr. BoswELL. Just as it is to-day. 

Mr. Hubbard. If so, it would be so in spite of the language of this 
bill, would it not? 

Mr. BoswELL. Yes. 

Mr. Hubbard. Would it not be better that this law should recog- 
nize the existence of this power? 

Mr. BoswELL. I think you recognize it when you give the discre- 
tionary power to the Commission to pass upon these points that are 
brought before them. The appeal to the court is always open to the 
people. 

Mr. Hubbard. Perhaps I have not fully understood the provisions 
of the law in that respect, then. I may possibly have in mind the bill 
rather than the 

Mr. BoswELL. I am speaking to this legislation here, with regard 
to the establishment of the lower combination of rates. 

Mr. Hubbard. Does that differ from the bill that is under con- 
sideration? 

Mr. BoswELL. Yes, sir; we have our own remedy that we apply to 
this. The gist of it is that Congress shall be asked to enact an amend- 



30 CAB SUPPLY AND TRAIN SERVICE. 

ment to regulate commerce which shall provide that the Interstate 
Commerce Commission, either on' its own motion or when its atten- 
tion is called thereto by any party, shall recjuire the carrier to reduce 
the published through rate to a figure not in excess of such combina- 
tion of local rates and make same effective on not more than five 
days' notice. 

Mr. Hubbard. What discretion is reserved to the Commission in 
that language? 

Mr. BoswELL. The same as is given in the law as it stands. We do 
not offer this as being repugnant to any part of the act. We do not 
wish to do that. We simply offer it as being a measure of relief to 
shippers who are obliged at times to pay a higher rate when it should 
be put lower. 

Mr. Hubbard. Is it in conflict with the existing law, which would 
permit the Commission to act or not to act, under mis express require- 
ment that it should act? 

. Mr. BoswELL. Requiring it to act, it seems to me, is placing it in a 
different position from that in which it would be if it were in the dis- 
cretion of the Commission whether it would act or not act. We have 
not gtated in this 

Mr. LiNcx)LN. The recommendation is different from the original 
resolution. The Commission should have the power. 

Mr. BoswELL. I was reading from the printed resolution. Then I 
should like to change the record so that it would read : 

No through interstate rate should exceed the lowest available combination of 
legally published local rates. The Interstate Commerce Commission, either on 
its own motion or when its attention is called thereto by any party, shall have 
the power to require the carrier or carriers to reduce the published through or 
joint rate to a figure not in excess of the combination of legally published local 
rates and make same effective on not more than five days' notice. 

This being an amendment to section 6 of the act, is simply enlarg- 
ing upon the question of what is a through rate. 

Mr. Richardson. You claim, then, that the only difference is that 
on suggestion, or without suggestion from anybody, the Commission 
might make a ruling without' waiting for a determination or any par- 
ticular case? 

Mr. BoswELL. With regard to the specific case. 

Mr. Richardson. That would be the only difference between the 
authority you propose and the existing law ? 

Mr. BoswELL. Practically so. 

Mr. Mann. Does not your proposition first say that no through rate 
shall exceed the sum of the local rates? 

Mr. BoswELL. The sum of the local rates. 

Mr. Mann. Then it would be incumbent on the Interstate Com- 
merce Commissioner to require the railroads to change the rate? 

Mr. BoswELii. If the attention of the Commission is called to it. 

Mr. Mann. It would not be a matter of discretion. 

Mr. BoswELL. The discretion is not, apparently, in this proposition. 
I do not know but what it is a good thing to make it discretionary. 
I should feel, under the conditions that have developed this afternoon, 
that it might be well to leave it to the discretion of the Commission, 
but not to the extent of depriving those who are engaged in commerce 
of the relief that would be afforded by such lower combinations. 
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Mr. Mann. They have declared in some cases, or at least one case, 
that if a through rate exceeded the sum of the local rates, it was still 
a reasonable rate. 

Mr. BoswELL. It would place the burden upon the carrier to defend 
such a condition. 

Mr. Mann. Now, after hearing they determined that. 

Mr. Lincoln. If the through rate exceeds the combination ? 

Mr. Mann. Yes. 

Mr. Lincoln. I do not know of any such cases. 

Mr. Mann. They have decided that. 

Mr. TowNSEND. What is that? 

Mr. Mann. They have decided that a through rate exceeding the 
sum of the local rates was still a reasonable rate. 

Mr. BoswELL. Can you call to mind what case that was in? 

Mr. Mann. My recollection is that it was a case referring to trans- 
portation to Florida. 

Mr. Lincoln. I think they ought to have a new trial. 

Mr. Mann. They have declared that in relation to the rates to 
Florida, and I think they have recently declared it in another case. 
I do not remember what road it was on. 

Mr. TowNSEND. You believe, as a general proposition, that it was 
wise for Congress to empower the Commission with authority to fix 
a just and reasonable rate, do you not? 

Mr. BoswELL. Upon a hearing; yes, sir. 

Mr. TowNSEND. Yes. Now, can you conceive where, owing to 
local conditions in a State, there might, temporarily, at least, he a 
rate fixed in those States which was unjust and unreasonable, on 
account of the smallness of it? 

Mr. BoswELL. Of the smallness of it ? 

Mr. TowNSEND. Yes. 

Mr. BoswELL. Possibly. That is going to the extreme. 

Mr. TowNSEND. They might go to the extreme. 

Mr. BoswELL. Yes. 

Mr. TowNSEND. Of course we all admit that in the end they can 
go to the extreme and be declared confiscatory and unconstitutional ? 

Mr. BoswELL. Yes. 

Mr. TowNSEND. But now that is in force. Now, your proposed 
bill would say that under all circumstances, as you have framed it, 
the Commission must fix a through rate that should not exceed the 
sum of the locals. Therefore you would force the Commission to 
fix an unjust and unreasonable rate because it is too small. 

Mr. Adamson. I do not think that is true, on your hypothesis that 
the sum of the local rates will only settle it temporarily. 

Mr. TowNSEND. What I am talkmg about, when I say temporarily, 
is that they have not been decided yet. I admit that a State, even, 
could not fix a rate that was below, that the court on hearing would 
not declare unconstitutional because it was confiscatory, but I can 
readily conceive where a State might enact a law that would be 
finally determined unconstitutional. Now, if in the meantime you call 
upon the Commission to act, it has no discretion in the matter but to 
fix that rate equal to the sum of the locals. 

Mr. Adamson. In that case, when the rate was declared unconsti- 
tutional, them the Commission would be called upon again to change 
its decision. 
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Mr. TowNSEND. The thing I am objecting to is this: I want the 
rules of justice and reasonableness to obtain and govern in all the 
acts of the Commission, and I contend that it has no constitutional 
authority to exercise the duty of rate making except upon the theory 
that Congress has said, and the law says, that the rates shall be just 
and reasonable, and delegated authority or the ministerial authority 
is conferred upon the Commission to see that rates are just and rea- 
sonable. 

Mr. BoswELL. You are perfectly right, sir; but the Commission 
has already met one part of the statement of the case, as I understand 
you. I think it covers it in the decision that they will consider a 
higher combination unreasonable, and proposes to change the law 
which places the burden of proof upon the shipper in all things, 
which IS wrong. They propose to change the law by this adminis- 
trative ruling, and to say that the burden of proof shall be upon the 
carrier to defend such higher through rate. That is their own de- 
cision, and we know that the Commission must have felt very keenly 
the situation, or else they would not have made this ruling. 

Mr. Adamson. That is not the case as Mr. Townsend puts it. In 
that case they are talking about local rates, which are undisputed and 
fixed. 

Mr. Townsend. I see the force of your argument, and I see where, 
if we could maintain the principle that carries in the bill, in the law, 
and still confer this authority upon the Commission, it might be a 
good thing; but I can not see for the life of me how you can do that 
and still maintain the principle upon which they make rates. 

Mr. BoswELL. Mr. Townsend, I am speaking now individually. If 
the concurrence in this proposition to grant the combination of the 
lowest rate tends to enlarge upon the powers of a commission, or the 
Commission, to the extent that they shall have the undisputed or 
unquestioned right of initiating any or every rate in this country, I 
say it would be a danger and a menace to pass such a bill. 

Mr. Townsend. I do not like to get into an argument and take the 
time of gentlemen that I want to hear, and I am not going to do it 
any further than this. Have you not only taken the discretion away 
from the Commission, but taken the power away from Congress when 
it has enacted this law, by saying that whatever rate two States fix 
as local rates shall be the joint rate? 

Mr. BoswELL. I do not view it in that way, and I do not know that 
the Commission would view it in that way, because they give no 
greater sanctity to a State rate than to any other. 

Mr. Adamson. The difficulty between you and Mr. Townsend ap- 
pears to be this : In your proposition you do not look to the process 
whereby the rate is established. You simply look at the established 
rate that the road publishes. 

Mr. BoswELii. Precisely. Brother Townsend emphasized the fact 
that they were made by the States. No matter how they were made, 
if they were not rightly made, he has himself indicated that they 
should be fought, and you are dealing with the established rates, no 
matter how they are made, that the roads publish and do busi- 
ness by. 

Mr. BoswELL. Legally filed ; legal rates. 1 will ask to be excused, 
Mr. Chairman, unless there are some further questions. I am much 
obliged for your kind consideration. 
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STATEMEirr OF MR. J. G. LINCOLN— Eesumed. 

Mr. Lincoln. Mr. Chairman, regarding, for a moment. House bill 
No. 7568, we submitted a proposed substitution. I think Mr. Town- 
send said there was not anything left of the bill afterwards. In 
connection with that, I would like to present for the consideration of 
the conmiittee — as it might involve an increase in the cost of trans- 
portation to the shipper — ^this clause, after the words " effects an in- 
crease in its charge " 

Mr. EscH. You are referring now to this substitute and not to the 
biU. 

Mr. Lincoln. Yes, sir; which it is suggested may be incorporated 
in the proposed bill. It reads: 

Or causes such delay in the delivery of any commodity as shall materially in- 
crease the cost to the shipper. 

I brou^t that up because by a change, not of the rate but of the 
regulation, there might be an increase of charge, and it might be 
worthy of the consideration of the committee. I believe that is all it 
is necessary to say on that, just to direct attention to it. 

Mr. EscH. Is that in the bill introduced by Mr. Levering, with ref- 
erence to back-hauling? 

Mr. Lincoln. Yes; this is what I am considering. Now, that is 
all, so far as the representatives of the National Industrial Traffic 
League are concerned. Those are all the points that our committee 
were instructed by the leaffue to discuss with you. There is another 
bill to which my attention nas been called upon which I wish to make 
a few remarks — ^that is, the Smith-Culberson bill. House bill 13841, 
in regard to the furnishing of cars — or, rather, I particularly desire 
to address myself to the question of permitting cars to* go through 
wherci business is handled under a joint rate or through shipment, 
and the requiring that there shall be a balance by which the lines re- 
ceiving cars from their connections shall return on demand sufficient 
cars to make good those cars that have been supplied by the connec- 
tion in the conduct of its business. That question was gone into very 
fully, I think, by the Commission when it made its investigation as to 
car shortages in the winter of 1906 and 1907. There was a condition 
then which does not exist to-day, and on that point I refer more par- 
ticularly, as deserving attention, to section 1 of the bill, with the 
elimination of lines 11 and 12, on page 1, and ending with the word 
" carrier," on page 2. As amended, it requires the carriers to furnish 
transportation and to permit cars to run through, and the property to 
be handled with reasonable dispatch. 

Section 2 I very much favor, which is a regulation in regard to the 
exchange of loaded and empty cars. Those two points, I feel, should 
receive consideration, and I think the shippers are entitled to some 
relief in that respect, so as to avoid the embargoes which create con- 
gestion, as was shown in that investigation, i do not know whether 
that report has been made a part of the records or not. If it has been 

made a part of the record 

• Mr. Cowan. The report has not been. Extracts from the report 
were quoted. 

Mr. Lincoln. I expressed invself as a witness at St. Louis very 
fully on that point before the Commission. The other feature of the 

37222—08 3 
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bill I do not support — that is, the reciprocal demurrage. I think it 
is not time to reach the reciprocal demurrage proposition. 

Mr. Bartlett. You do not support that? 
. Mr. Lincoln. No; I think if you require the road to furnish its 
cars within a reasonable time and permit those cars to run through, 
avoiding the embargoes and congestion at terminals forced hj trans- 
fers, and if it is provided that the receiving or delivering carrier shall 
provide cars by returning empties or loaded cars to the roads from 
which it receives those cars, and that the cars be handled with reason- 
able dispatch, we will have no difficulty and the problem will take 
care of itself. 

Mr. EicHARDSON. Have you seen the statement of the wonderful 
decrease in the business of the railroads in the last few months, so 
that they have not room to put their cars on the side tracks, and that 
they have to run them empty on the railroads? 

Mr. Lincoln. I want to say as to that, as I said before to the Com- 
mission at the time of its investigation, in my judgment, in the last 
two years there has not been a scarcity of cars. I want to say now 
that at this time there is an extreme surplus of cars by reason of the 
shortage of busiuess. But what created that surplus, as compared 
with 1907 and up to October, was the fact that a car, instead of being 
one month, ten days, or two weeks on the road, is now on the road 
from three to ten days, and that car is making three trips, where at 
that time it was practically making one. If you get service out of the 
cars as you are getting it to-day, you certainly are going to increase 
the number of surplus cars, because it takes less cars to go aromid. 
"We are getting better service. Our property is being handled with 
greater dispatch. 

Mr. Stevens. In what way is there a difference in the operation of 
the roads? 

Mr. Lincoln. They have not as much business to handle, for one 
thing. 

Mr. Stevens. Is .there any difference in the operation of the trains, 
of their traffic? 

Mr. Lincoln. No; I think not, materially. I think in some cases 
there is. They are compelled to compete for the business now. They 
are all hungry for business. Thev are soliciting it all the time, and 
service counts for the securing oi business, and they are giving the 
service to-day that they did not a year and a half to two years ago, 
because then they were not required to give the service so much, 
because they had all the business they could handle. 

Mr. EiCHARDSON. Are you contendmg that there is a shortage of 
cars and that the railroads ought to build more than they have? 

Mr. Lincoln. No, sir. 

Mr. Richardson. You think they have enough ? 

Mr. Lincoln. I think there are ample cars in the country to do 
the business if they will handle them properly. 

Mr. Richardson. You admit, of course, that it is to the interest 
of the railroads for them to handle their cars ? 

Mr. Lincoln. It is their argument that they would do that, but 
I can not admit it as in practice. I think that they are losing money 
by reason of their methods. 

Mr. Richardson. They are losing money just by reason of their 
own stupidity? 
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Mr. Lincoln. Yes, sir. I took it in St. Louis and analyzed the 
business of that city that was switching between points in St. Louis, 
and the average time for switching there was a little over six days. 

Mr. Richardson. Then it is inefficiency ? 

Mr. Lincoln. Inefficiency, I think; I have claimed that all along. 
I think it is inefficiency. 

Mr. Richardson. And that matter ought to be cured by law? 

Mr. Lincoln. There is no provision of law now requiring the 
roads to let the cars go through. The trouble at St. Louis was due 
to the fact that each road wanted to keep its cars, its equipment, at 
home, and they required transfers. 

Mr. Richardson. You are not complaining, then, that they have 
not enough cars on hand to meet the business necessities of the coun- 
try, as you say they have? You are not complaining that they are 
making discriminations between shippers, giving one a preference 
over another? 

Mr. Lincoln. No ; I am not complaining of that. I do not know 
of anything of that sort. 

Mr. Richardson. The trouble you complain of is that they do not 
use for the greatest efficiency the instrumentalities and the power 
they have in their hands ; that they do not use what they have in the 
best way ? 

Mr. BoswELL. The tonnage system. 

Mr. Lincoln. No; I think that had a great deal to do with it. I 
know it of personal knowledge. We are anticipating the movement 
of a crop — a grain movement. We know that it is going to come. 
There are a great many foreign cars that are made empty at a ter- 
minal like St. Louis, upon the tracks there. Those foreign cars there 
could be immediately taken out to the country where they are 
wanted and practically stored there to meet that demand, but they 
are depriving somebody of their equipment. You may say that we 
are robbing Paul to pay Peter, but the incentive was, with the for- 
eign car, not to let it get away from them, and thereupon there were 
more shortages and complaints on that score. 

Mr. Richardson. We were inquiring of a very well-informed gen- 
tleman a few days ago, and he mentioned a certain road, which there 
is no use in my mentioning now, and he said that they would have 
cars shipped onto their line, the destination of which would be there, 
and that they would take those cars and send them off about other 
matters connected with their own road. 

Mr. Lincoln. They would. 

Mr. Richardson. And he said that was a great cause of complaint. 

Mr. Lincoln. Yes. 

Mr. Richardson. How would you remedy that ? 

Mr. Lincoln. My idea of the remedy for that is that where a road 
is participating in joint traffic, through rates, through business, it 
should allow its cars to go through, and that the lines to which they 
made deliveries of those cars should return an equivalent. That 
should be done in switch service just as well as it should be in line 
service. I would say that the railroads themselves are recognizing 
the evils of robbery of cars and are making agreements at nearly 
every important terminal in regard to these matters. If a car that 
is switched onto another line to be unloaded to an industry on that 
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lifte is not returned, they pay a penalty of $5 for not returning the 
car. 

Mr. BiCHABDSON. I was just going to ask you about that. 

Mr. Lincoln. All railroads are resorting to some corrective 
measures. 

Mr. EioHABDSON. They keep up with every car, and if it is out over 
a certain length of time they Iniow it? 

Mr. Lincoln. There have been some improvements in that respect 

Mr. EiCHABDSON. They are remedying that evU, then, and they are 
paving a penalty of $5 for each day that a car is kept out? 

Mr. Lincoln. No ; that is just for the diversion. The road to which 
the car belongs, of course, gets its per diem for the car while it is away, 
but there is a fine of $5 in addition to the per diem charge. 

Mr. Richardson. That will finally cure the evil ? 

Mr. Lincoln. I think it is improving conditions somewhat, but I 
think we will have trouble just as soon as there is a lively movement 
of business in regard to embargoes of cars being loaded beyond the 
line of its own rails, unless that line has some protection in the way 
of having theirs delivered back to it empty or loaded in lieu of those 
cars delivered to the connection, and there is no regulaticMi of that 
kind now. 

Mr. EscH. Then you would not feel it necessary to give the Com- 
mission power to regulate the minimum speed ? 

Mr. Lincoln. I do not think that is a good thing, the speed propo- 
sition; no, sir. In the present law there is a proposition that you 
must handle property without unreasonable delays. Now, if you un- 
reasonably delay a shipment, there ought to be some recourse m dam- 
ages, and I presume there would be if you are damaged by reason of 
unreasonable delays. 

Mr. EscH. Do you think the other provision, as to the cars being 
exchanged, would remedy the evil ? 

Mr. Lincoln. I have not gone into the bill sufficiently far to say 
how I think it ought to be,T)ut I have just covered the ground in 
regard to the through cats and the interchange of cars, and what I 
have said is in line with what I said before the Commission; and 
also in regard to the switching. I believe that the best results, look- 
ing at it from the railroad standpoint, as I said at that time, would 
be ultimately accomplished by a car pool, so that the accumulation of 
empties at one end of the line through a car pool could be made useful 
by sending them somewhere else where they would be required, with- 
out sending them back empty. 

Take the Northern Railroad. There is a movement of business 
through to the southeast and southeastern territory, and when it is 
delivering its cars to the southern connections they may not have any 
use for those cars and may not want them right back; but if they 
needed the cars, they ought to have the right to ask for the equiva- 
lents. There may be a surplus of empties South and a big demand 
for cars over Indiana and Ohio, and if a road does not want to use the 
cars, let the car pool take the surplus into the territory where they 
are needed instead of returning them to the originating line empty 
and taking it by a round-about method into the territory where 
wanted. That is a problem for the railroads in dealing with each 
other. 
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Mr. Mann. Is that jxrovided for under the Smith bill ? 

Mr. Lincoln. No, sir; only as to the actual interchange between 
each other. That bill provides if there is an actual interchange of 
cars between each other, the compensation, if it is not agreed to by 
the carriers, would be fixed by the commission for the use of cars. 

Mr. Mann. Would the Smith bill require the same number of cars 
each way? 

Mr. Lincoln. It provides for interchange on demand. 

Mr. Cowan. It requires the carriage through from the point of 
origin and gives a right to have as many cars returned on demand. 

Mr. Lincoln. The second section provides that "upon demand 
thereof it shall be the duty of every railroad to return the same." 

Mr. Mann. When they had this so-called car shortage at St. Louis, 
did they refuse to carry any cars through? Was everything trans- 
shipped? 

Mr. Lincoln. No, sir; only certain lines placed embargoes, and 
usually those embargoes were placed in the country. 

Mr. Mann. Do you mean the lines of railroad ? 

Mr. Lincoln. Yes; the lines of railroad. I recall that the Chi- 
cago, Burlington and Quincy issued an embargo that its cars should 
not be loaded to go beyond St. Louis, and the Minneapolis and St. 
Louis issued an embargo that its cars should not be loaded to 
St. Louis. I know I had to negotiate with the terminal lines coming 
into St. Louis, and they made an agreement with me through their 
officers that if the Minneapolis and St. Louis would allow their cars 
to be brought into St. Louis they would not allow them to go through 
St. Louis. We were shut off from getting grain into our market 
because of that. I am with the Merchants' Exchange and connected 
with the grain business, and I speak from that standpoint, because I 
am very femiliar with that. There were some cases where, cars com- 
ing into St. Louis, they would not allow those cars to be switched 
upon the rails of a connecting line; they had to be unloaded upon 
the tracks of the Terminal Railroad Association, and that Termmal 
Kailroad Association had an agreement that all cars had to be re- 
tamed back to the lines from which they received them. 

Mr. Mann. Have you taken into consideration in connection with 
the Smith-Culberson bill that it might require a much larger return 
of empty cars? 

Mr. Lincoln. I have not felt that it would. It might be possible 
that it would. I have not felt that way. 

Mr. Mann. I do not say that it would ; it might. 

Mr. Lincoln. I do not think it would require a larger movement of 
empty cars under existing conditions. 

Mr. Adamson. In order to avoid shipping them back empty you 
can let them load both ways. 

Mr. Lincoln. That is what causes the shortages of cars, waiting 
to accumulate loads so that they may have loads going back. 

Mr. Mann. Then it would require a larger movement of empty 
cars if that is the cause of car shortages. 

Mr. Lincoln. I think it would require a larger movement of empty 
cars than they have had in the past, because they have been holding 
empty cars waiting to get loads in them ; and that is what causes the 
shortage in other sections, because they would not return them empty. 
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Mr. Mann. If it should require a larger movement of empty cars, 
do you think it would be likely to result in a larger movement of 
loaded cars ? 

Mr. Lincoln. Oh, well, the supply and demand are going to keep 
along about together. I do not think that at the end of a year it is 
going to make any greater movement of empty cars. You have to get 
them back sometime. 

Mr. Mann. Yes; but I understood you to say that that was the 
cause of the trouble. 

•Mr. Lincoln. It causes the shortages, because the cars are not being 
used to their full capacity. 

Mr. Mann. If that were the case the railroads would have to de- 
liver the empty cars, and would have to move the empty cars ? 

Mr. Lincoln. Yes, sir. My idea was that there would be just as 
many loads moving, through a season, one way as the other, and you 
would avoid these seasons of congestion. 

Mr. Mann. Is it not a fact in regard to railroads that they move 
the same number of loaded cars each way; that they have the same 
number of loaded cars going each way ? 

Mr. Lincoln. No; it varies on the different roads and on different 
sections of the roads. On the Iron Mountain Road our loaded move- 
ment is about equal in each direction, whereas out on the Kansas lines 
our loaded movement was in the direction of the Missouri River, be- 
cause it is from the producer, grain and live stock, whereas on our 
main line, between St. Louis and Kansas City, our movement of loads 
east and west bound is almost even again. But if you get out on the 
central branch, which is the division running from Atchison going 
out into the central country, again the movement was usually east 
bound from the country to St. Louis, with grain and live stock. In 
other words, there is not enough business that goes out into that terri- 
tory, there being no big jobbing points or big cities to create a move- 
ment in the other direction. You take the business of St. Louis, and 
that passes through the city of St. Louis east and west bound, at some 
seasons west-bound loaded movement is heavier than the east-bound 
loaded; but take the seasons through and it almost averages. Of 
course grain will move at a certain time, or lumber may move, and 
there may be periods when it will be reversed and there will be a 
little larger movement of loads one way than the other; but where 
there are large industrial points located at both terminals the loaded 
movement will fairly well balance east and west bound. But where 
the lines reach out into the country, with no commercial centers — 
that is, terminating out in Kansas, as with a great many of these 
lines going out into the country — the loaded movement is in the direc- 
tion of the markets. 

Mr. Mann. Is not the demand for cars a good deal like the demand 
for money ? You try to settle how to get the money when people want 
it, and we have not been able to agree on that. Is it not very similar, 
the movement of cars and the movement of money in the country ? 

Mr. Lincoln. Well, I do not know that I could answer that. I am 
not very familiar with the money question. I do not want to express 
any view on that. If there is nothing further you wish from me, I 
thank you very much for the kindness of the committee. 
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STATEMENT OF ME. S. H. COWAN. 

Mr. Cowan. Mr. Chairman, I believe I have the permission of 
your committee to use a little of your time to-day. I have not taken 
much time of the committee except individually, and there are a few 
things I should like to have put into the record, explanatory of the 
Culberson- Smith bill. I take it, knowing the committee and the 
committeemen as I do, that there is a desire, of course, for as correct 
information as they can get in regard to it. 

Several questions were asked of me by the committee in the short 
time I had, I think about thirty-five ininutes, before the committee 
on the bill, and some questions were asked by the Senate committee. 
It is difficult at the time when questions are asked, when there is a 
very short time to be heard and to answer them, and we have a num- 
ber of things we would like to say, to answer such questions, and we 
avoid attempting on the spur of the moment to answer a good many 
questions. One question was asked by Mr. Hubbard — I think first 
asked by Mr. Stevens — as to what a railroad company would do to 
which were delivered a number of loaded cars of a peculiar make 
or sort used in a particular traffic, like beer refrigerators, and the 
like. It was contended at the time, and I believe I quote about .cor- 
rectly, by me in a very few words that under such circumstances the 
reasonable time mentioned in the bill could be applied, so that if the 
railroad delivered back the same cars in a reasonable time they 
would comply with the terms of the bill. In looking over the bill 
carefully I came to the conclusion that that was doubtful, and on 
that matter I have prepared a suggested proviso to the second section 
which meets that point. There were a good many questions, too, 
which were propounded by members of the committees here and in 
the Senate, apparently based upon the thought that a railroad com- 
pany would have to use more cars if they interchanged than they 
would if they did not. I have taken pains to point out, I believe 
successfully, that a railroad company is bound under the present law 
to take and carry the freight. It must do that. It must furnish the 
transportation, as the word is defined in the present act. There is 
no limitation upon that obligation to furnish. Therefore, it would 
have to furnish enough cars to carry the freight at the junction 
point, and it would take just as many cars of the connecting line to 
there receive and follow the freight as if they exchanged the cars at 
that point. Of course I had more in mind live stock, because the live- 
stock people are the people that I represent, and I do not represent 
anybody else. In the interchange of interstate cars it is readily ob- 
servable, to anybody who thinks, that it certainly would be a ^eat 
deal better to simply exchange the loaded cars of live stock than to 
attempt to utilize the time and handle the stock, to attempt to unload 
and reload them, when it would require precisely the same time as if 
they exchanged the cars. It would be a great deal more burdensome 
on the railroad to be prepared to exchange the cars at that particular 
time and place, than it would to exchange them upon a reasonable 
time. 

Now, I wish to file a little printed pamphlet, which I furnish to the 
committee, and I wish to have it in the record. It is not lengthy, and 
I think it is precisely to the point. This concerns what the law is now 
and the obligation of the railroads, and what the actual practical 
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effect would be in its working out under the provisions of this bill. 
The National Live Stock Association and the Cattle Raisers' Associa- 
tion of Texas, which associations I represent, have undertaken to get 
this law enacted. I have called the attention of ^pping organiza- 
tions throughout the country to this and have received a great many 
letters in indorsement of the proposition and the necessity of it gen- 
erally. These letters are all short, and I desire to file one letter from 
each of probably ten or a dozen States which point out that fact. If 
the committee does not want the letters filed, I should like to make a 
list of the concerns which have indorsed the proposition, that the 
committee may know that there is a general indorsement of it. I be- 
lieve that the shippers throughout the country are in favor of having 
those duties defined, so that the shipper may know what he could call 
upon the railroad to do. 

Mr. TowNSBND. Under the provisions of the present law the C!om- 
mission has power to fix a joint through rate where one does not exist, 
has it not? 

Mr. CowAN. Yes, sir ; a through route and a through rate. 

Mr. TowNSEND. Now, does it not have the power to compel a ship- 
ment from the through initial point to the terminating point? 

Mr. CowAN. Yes, sir. 

Mr. TowNSEND. If there was a provision made whereby the cars of 
every railroad company were returned to it, or in its direction, within 
a short time, it would soon be discovered whether all the roads have 
full and sufficient equipment, would it not? 

Mr. Cowan. I should answer that in the affirmative ; that it v^^ld 
have that tendency, undoubtedly. I think, however, that that fact is 

Sretty well known, anyway, by each line, and that most lines handling 
ve ^ck have not themselves enough cars to handle all their business 
in the season when the largest number of live stock are moved ; and, 
furthermore, if I may explain a little further than that, the private 
car line companies, which own a great many stock cars — I think about 
12,000 or 15,000 — supply a great many cars which go out in the direc- 
tion of their needs. So, in our line of business the requisite number 
of cars only exists by virtue of the fact that there are a large number 
of private car line cars which are subject to lease or which are used 
constantly at the markets at Chicago, where their headquarters are, 
and at St. Louis, Kansas City, Mo., and the other large stock mar- 
kets. The^ draw on that supply to a large extent. Our western 
lines have increased their cars very much in the last few years, so 
that the increase in the cars from 1900 to 1906 was very much more 
than the increase in the live-stock tonnage. If I may call the atten- 
tion of the committee to it, the record made before the Senate com- 
mittee shows precisely what that was in each of the 20 western lines 
leading out of Chicago and of the great stock markets on the Missouri 
River and Mississippi River ; 48 per cent of an increase in stock cars, 
20 per cent of the tonnage in the aggregate of those roads. Not every 
railroad does increase its stock cars, and none of the short lines oper- 
ating in the territory where live stock is so much produced even pro- 
fesses, at such times, to have sufficient equipment to handle its busi- 
ness unless it gets equipment from some other source ; so that at this 
time, so far as our traffic is concerned, the return, of the car belong- 
ing to the road would be far less than it would be in the ordinary 
box-car mofvement. I think that answers your question. 
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I want to speak of another point or two. There was a hearing be- 
fore this committee with respect to the matter of speed limit. I be- 
lieve the present chairman of the committee and Mr. Stevens, and 
probably Mr. Townsend and Mr. Esch, heard the statements of stock- 
men who came here about a year ago. * 

Mr. Mann. A year ago, yes 

Mr. Cowan. I do not remember what members of the^ committee 
heard them, but they had a hearing before the committee respecting 
the extension of the thirty-six hour law. In view of the fact that 
there have been expressions to the effect that when we went to extend 
the time to thirty-six hours we found we had made a mistake, I wish 
to say to this committee that I think that with a full knowledge of 
all the conditions relating to the transportation of live stock in the 
West, the statements to the effect that that law has not been a bene- 
fit are very much overdrawn. These statements are made without 
thought, for in all these instances where the railroads are giving good 
service in the live-stock shipment, the thirty-six hour law has been a 
great advantage. 

Mr. Townsend. I do not think the statement was exactly that. The 
statement was that in this particular instance a great many roads 
had taken advantage of the thirty-six hours to delay the shipments 
of the cars. 

Mr. Ryan. That was west of the Missouri River. 

Mr. Cowan. Yes. I doubt whether that statement was as guard- 
edly made as it should have been. The parties did not wish to mis- 
state anything, but in the enthusiasm of our statements we often say 
things that are not quite well founded. The situation with respect to 
the performance of the service with a large body of business, on sin- 
gle-track roads, with the fact that the increase in sidings has only 
been about 4 per cent in seven years, whereas the traffic has increasea 
on an average of 65 to 90 per cent, has rendered insufficient the sid- 
ings throughout the Western country ; and with the large increase in 
traffic, with the congestion of terminals, with the difficulty that the 
railroads have had in securing exchange of equipment, the return of 
cars, it became extremely difficult to handle the traffic as rapidly as 
they otherwise wished, probably, to do. Another thing is that the 
feed yards in some localities have been leased out to private com- 
panies. Wherever that is the case you can hardly pass a train of live 
stock by there, because, as was testified in the hearing, hay is sold at 
$35 or $40 a ton, and the man having that yard desires to feed all the 
stock he can, and gets very busy getting them to stop there. Many 
of those difficulties were there, so that there is a measure of fact in 
the statement that this law had been taken advantage of to the dis- 
advantage of the shippers. 

Mr. Townsend. Is the railroad in partnership with the feed men 
along the road ? 

Mr. Cowan. I would not want to make a statement to that effect; 
except I do say that the fact is there, that it is difficult to pass trains 
by those stations. On many railroads, and to a certain extent on all 
lines of railroad, the operation of the thirty-six hour law has been a 
great advantage. I know that the records of the Missouri, Kansas 
and Texas road will show many cases of carrying trains through to 
Elansas City without unloading to feed, within thirty-six hours; and 
wherever it carries a train through the benefit is there. I know that 
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on the Chicago, Milwaukee and St. Paul that has been done, from 
Cheyenne to the Missouri Eiver, and I know there are many instances 
in which it has been of great benefit; and I do not want to be in the 
position, or to have the association which I represent to be in the posi- 
tion, of making the statement that what they asked for a year ago 
had proved not to be a benefit. It has been beneficial in a great many 
cases. It has not resulted in that benefit which it ought to have re- 
sulted in, and in a great many instances time has been taken advan- 
tage of in very slow movement, shockingly slow movement, not be- 
cause of the thirty-six hour law, but simply because they were not 
moving the stuff ; that was all there was to it. 

The proposition was then made before this committee for a speed 
limit. The association which I represent has never believed, as I un- 
derstand it, that an absolute speed limit, fixed in the law and appli- 
cable to the entire United States, would be possible of accomplishment. 
A speed limit of 16 miles an hour as has been proposed is certainly 
very desirable by all of the stockmen in the western country. They 
would like to have it. On main lines, on tracks where they are able to 
make the speed, they are certainly entitled to have it; but we could 
not claim that from Grand Junction, Colo., to Pueblo, across that 
great mountain there, they should attempt such a thing ; it would be 
dangerous to life and the traffic. We have viewed the matter, we 
think, in a sensible way, and adopted a resolution in the Denver con- 
vention, in the live-stock meeting, which was acceptable to the prin- 
cipal cattle raisers there, from a dozen States, whereby they recom- 
mend a speed limit of 20 miles an hour between division points, and 
reasonable time for stoppage at division points, as applicable to stock 
trains, without mentioning how many cars ; but with the proviso that 
the Interstate Commerce Commission be vested with the power to pre- 
scribe the speed limit, so as to make it applicable to the various cir- 
cumstances and conditions of transportation. Now, this bill contains 
a provision that the Interstate Commerce Commission shall have the 
power to fix a minimum speed limit. It does not mention live stock, 
but it provides a minimum speed limit on any sort of freight where 
that may be found necessary to secure a reasonable transportation 
service. Many States have found that they had to do that to protect 
themselves, it may be as important in the case of coal — as these gen- 
tlemen said the other day — ^sometimes, as it is in regard to live stock. 
It may be as important m relation to fruits and vegetables as it is in 
regard to live stock. But at all events, while we desire the speed 
limit, and we do not oppose the bill that has been proposed here, yet 
it seems to us that there ought to be a proviso to it whereby the rail- 
road would have the opportunity at least to apply to the Interstate 
Commerce Commission to be relieved where in reason and fairness it 
ouffht to be. 

Again, we believe that the small shipper, of 5 cars, we will say, or 
more, should afso have the protection of a minimum speed limit, if 
the shipper of more has that protection. It might not be the same 
speed ; but at the same time, in all the vast corn-belt country, the ship- 
ments are less than 10 cars, and the bill before you has reference to 
10 cars. Being less than 10 cars they naturally would complain if 
they did not have the opportunity to receive substantially the same 
protection as those who ship more. That is a matter which has to be 
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considered, and I suggested to Mr. Walker, the secretary of the 
Humane Society, that to his bill there should be a proviso giving the 
railroad companies the right to apply to the Commission for relief 
from the speed limit fixed where the circumstances in the case would 
seem to require it, and the Commission also should have the power to 
prescribe a sj)eed limit for shipments of less than 10 cars; for, as I 
said to him, if the ground for your demand for the speed limit be 
humane reasons, it applies equally to the less than 10 cars as it does to 
the 10 cars. 

Now, considering that our association represents the organizations 
of stock raisers of Kansas and Iowa, where so many thousands of 
animals are shipped in less than 10-car shipments, I thought it well 
to call your attention to the fact that the law should be made as nearly 
applicable to all shippers as possible, and yet have such provisions as 
would be just to the railroads under the circumstances and conditions 
where they could not probably make the speed. 

I desire to file that resolution of the American Live Stock Associ- 
ation as expressing their judgment upon the subject. 

(The resolution referred to is as follows :) 

AMERICAN NATIONAL LIVE STOCK ASSOCIATION. 

Committee resolution No. 8, regulating speed limit of live-stock trains, adopted 
at Denver, Colo., January 21 and 22, 1908. 

Be it resolved, By the American National Live Stock Association in annual 
convention assembled in Denver, Colo., January 21 and 22, 1908, that the CJon- 
gress of the United States be and the same is hereby memorialized to enact a 
law to provide for a minimum speed limit for the transportation of live stock, 
which minimum speed limit for stock trains shall not be less than 20 miles per 
hour from the place of loading to the first division point of the road, and be- 
tween division points and the place of destination, with such exceptions as 
should be made over mountain divisions and under other exceptional cases, as 
to make the same reasonable, as circumstances may require; and 

That the time limit for stoppage of live stock at division points does not 
exceed a reasonable time. That the law fix appropriate penalties against rail- 
road companies for failing to observe such speed limit in the transportation of 
live stock and for failure to observe such rules as may be prescribed by the 
commission, subject to such exceptions as are fair and reasonable for accidents 
and causes beyond the reasonable foresight and control of such railroad com- 
panies ; 

Provided, That tlie burden shall be on the railroad company to show in all 
snch cases the facts of such accident preventing the observance of said men- 
tioned speed limit; and, be it further 

Resolved, That the Interstate Commerce Commission be vested with the 
power to prescribe the speed limit, so as to make it applicable to the various 
circumstances and conditions of transportation. 

With respect to the matter of the exchange of cars and facilities 
for shipment, and in order to disabuse your minds, if you mi^ht 
think differently, respecting this being merely a western proposition 
and coming from the range country or the stockmen oi the West, 
I wish to call jour attention to the enormous shipments of live stock 
out of the Chicago market to all of this eastern country. A couple 
of postals were furnished to me which contain exact statements as to 
the number of live stock which are sold and which are shipped out 
to so many destinations of the East that it would indicate to anyone 
that the people throughout this entire country are as much interested 
in having prompt transportation of live stock as they are in the West. 
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Competition in the great markets of the country can onlv exist where 
there is a freedom of movement that enables the people who desire 
to pordiase on the hoof to do it. Let me just take your time for a 
moment to read from this: 

Monday, February 10, 1908, the Chicago Union Stock Yards received 33,501 
cattle, 1,303 calves, 87,716 hogs, 26,999 sheep, and 838 horses, or a total of 
1C$D,367 animals in 2,933 cars, breaking the previous record of hog receipts and 
total number of animals received. 

Of the receipts, there were sold and shipped alive, mainly to eastern slaugh- 
tering points and for export, 10,063 cattle, 28 calves, 21,138 hogs, 6,469 sheep, 
and 109 horses, or a total of 37,807 animals in 787 cars, breaking all previous 
records of hog shipments, total number of carloads shipped, and total number 
of animals shipped. 

The grand total handled by the railroads and the Union Stock Yard and 
Transit Company on that day was 188,164 animals and 3,720 cars, which is 
equal to a solid train over 28 miles long, or if ranged in single file would 
make a solid procession of animals over 200 miles long and require 10 days 
to pass a given point. 

The other card contains a statement showing the shipment of 681 
carloads of live stock to 195 different consignees at 150 different points 
in 9 different States in a single day. I mention that to show the im- 
portance to the entire live-stock producing interest of all the great 
corn belt of the country in having the facilities for the transportation 
on the hoof ; and when they have that, that means the proposition of 
competition at the market at Chicago; and you will meet it at St. 
Louis, and you will meet it at Kansas City ; and if the speed at which 
live stock is moved and the facilities for furnishing cars shall in- 
crease or return to that state of affairs which existed seven or eight 
years ago, you will find that the solution of the proposition of com- 
petition in the markets has been solved, so far as live-stock producers 
are concerned. The time has come when there are no rebates; the 
stock raisers can ship as cheap as anybody else, and that is what is 
bringing about this condition, so that the necessity of celerity of 
movement, prompt shipment of cars, and Imowledge that a man can 
get his cars, and knowledge that he can get them delivered in time, 
will solve the entire problem of the competition of markets in the 
sale of live stock; and that is the only thing that will do it, to sell 
them for distribution through the country on the Jioof . The impor- 
tance of live-stock traffic is far ^eater than a man who has not cai:e- 
fuUy investigated thinks. I will ask to file those cards as a part of 
the record. 

The matter referred to is here printed in the record, as follows : 

COMPETITION AMONG BUYERS BREAKS CHICAGO RECORD. 

Just think of it^ outside buyers in a single 4ay huy on the Chicago market and 
ship out 681 carloads of live stock to 195 different consignees at 150 different 
points in 9 different States. 

As sliowing the increasing outside competition in buying and wide range of 
distribution of live stock sold on tlie Chicago market, tlie following reports of 
the past week's shipments are quoted : 

Monday, out of 2,515 carloads receiyed, outside buyers bought and shipped 
out 681 carloads of live stock to 195 different consignees at 150 different points in 
different States. Fourteen consignees shipped 322 cars, while 181 consigneeii 
shipped 359 cars, and there were more than 100 different shipments of 1 carload 
each. Monday's cattle shipments totaled 10,475 head, breaking the record for 
one day. Of these only 383 head were stockers and feeders. 
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Wednesday, out of 1,744 cars received, 499 cars were sold and shipped alive 
to 198 different consignees at 167 different points in 10 different States. 

Thursday 1,100 cars were received, while 420 cars were shipped to 132 dlffer- 
oit consignees at 78 different points in 16 different States. 

During the week there were shipped out 2,306 carloads, or 113,910 head of 
live stock, of which 1,655 carloads, or 34,839 head (averaging 21 head per car), 
were cattle, constituting 48.6 per cent of the receipts. 

This week, starting out with active markets, a strong demand from every 
source and prospects for good prices, notwithstanding Monday's run of 3,050 
cars, or about 136,000 animals, bids fair to exceed the above records. 

These figures prove that the outside demand and competition for beef cattle 
and all other live stock at Chicago is greater than ever. 

GREATEST OF ALL MARKETS.' 

Chicago's enormous live-stock receipts and shipments create new records; run 

promptly absorbed. 

Monday, February 10, 1908, the Chicago Union Stock Yards received 33,501 
cattle, 1,303 calves, 87,716 hogs, 26,999 sheep, and 838 horses, or a total of 
150,357 animals in 21,933 cars, breaking the previous record of hog receipts and 
total number of animals received. 

Of the receipts there were sold and shipped alive mainly to eastern slaughter- 
ing points and for export 10,063 cattle, 28 calves, 21,138 hogs, 6,469 sheep, and 
109 horses, or a total of 37,807 animals iii 787 cars, breaking all previous records 
of hog shipments, total number of carloads shipped, and total number of ani- 
mals shipped. 

The grand total handled by the railroads and the Union Stock Yard and 
Transit Company on that day was 188,164 animals and 3,720 cars, which is 
equal to a solid train over 28 miles long, or if ranged in single file would make 
a solid procession of animals over 200 miles long and require ten days to pass 
a given point marching constantly at the rate of 20 miles per day. This is 
something never before equaled; moreover, all were quickly and easily 
handled. 

Monday's enormous receipts were promptly absorbed at only a slight reduc- 
tion from the prices of the previous week, practically all being sold on day of 
arrival. Packers got upward of 51,000 hogs, shippers bought close to 25,000, and 
the remainder were mixed hogs, mostly sold to speculators. Of the 11,000 left 
ov«r, 4,000 were carried over by shippers and 7,000 by speculators, almost 
everything being sold. 

No other live-stock market in the world could have withstood such an enor- 
mous run in proportion without a disastrous break in prices. Yet so great is the 
demand for meats and live stock of all kinds at Chicago that Tuesday, with full 
ordinary receipts^ hogs sold 5 cents to 10 cents higher and cattle and sheep 
about steady, while Wednesday's markets show further advances of 5 cents to 
10 cents in every department. 

The above facts demonstrate the value to shippers of Chicago's splendid mar- 
ket facilities, her practically unlimited capacity for handling live stock, and the 
constant tremendous demand at Chicago for live stock of all kinds at the high- 
est average prices. 

Mr. EscH. Would the distribution of the live stock through the 
country, and its slaughter near the great markets, tend to lessen the 
price to the consumer as against the system which requires transpor- 
tation of the dressed meats in refrigerators? 

Mr. Cowan. I am perfectly certain that it would do that. My 
study of the subject leads me to that conclusion, and I think that the 
leadmg stockmen of the country believe that the widest possible dis- 
tribution of animals on the hooi will tend in the first place to a better 
price for the man who raises them, and to a better price for the man 
who consumes the beef; for if they were all killed in the great market 
centers we can readily see that those who killed them would have a 
dominion over the market, whidi, according to these statistics, it is 
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impossible for them to have to-day. I think that is fully recognized 
by gentlemen who have made a study of the subject. 

Mr. Mann. Mr. Cowan, these cars of stock, of course, were all de- 
livered to the Union Stock Yards and Transfer Company. I believe 
it is a diflFerent company now, but that was the old name. 

Mr. Cowan. Yes, sir. 

Mr. Mann. Of course, that company itself does not have stock 
cars? 

Mr. Cowan. Oh, no; they just own the tracks and the switch en- 
gines; but the road engines bring the stock in. 

Mr. Mann. I understand. Now, under this Smith-Culberson bill, 
as we call it over here, how would they handle the transfer of cars 
back? 

Mr. Cowan. Just as it is handled to-day. 

Mr. Mann. Here are 30,000 cars of stock that come in; and the 
stock yards company can not deliver back any more cars than it re- 
ceives, unless you require it to own cars. They are required to re- 
ceive the stock. 

Mr. Cowan. But it is not a carrier, and is not a railroad company, 
and is not subject to the provisions of the act. 

Mr. Mann. Oh, yes; it is a carrier. 

Mr. Cowan. I beg your pardon; that has been decided just th^^ 
other way. 

Mr. Mann. Well. 

Mr. Cowan. It was decided the other way. It may be a carrier as 
to some things. 

Mr. Mann. Of course it is a carrier. 

Mr. Cowan. The Commission and the Supreme Court of the 
United States, in the Terminal cases, have so decided. 

Mr. Mann. I have had litigation with it, and I know what it is. 
It may not be an interstate carrier, but it is handling interstate com- 
merce. 

Mr. Cowan. It is a carrier of dead freight where it switches it, of 
course ; but it is not subject to the provisions of this act, so the Com- 
mission hold. 

Mr. Mann. It may not be subject to the provisions of this act as 
to that particular thmg, because it ii^ local business. 

Mr. Cowan. Assume that it is, for the purpose of your question. 

Mr. Mann. How are they going to deliver back the cars if they 
have not got them? You have studied this thing out, and I would 
like you to answer that. 

Mr. Cowan. Yes; I will answer your question precisely; and this 
same thing applies at all of the large markets — ^the same principle. 

Mr. Mann. Yes. 

Mr. Cowan. The Burlington road will bring in 25 or 30 trains a 
day, and so will the Northwestern. They break up outside, at the 
switches, where thev leave out the dead freight, and they carry this 
live stock in over tne scales owned by that railroad company, where 
they are weighed, and then they pull on up to the yards with the 
road engine that brought the live stock in, or a switch engine belong- 
ing to that company, and the same crew carries the train on in, re- 
ceiving time and a half for their time going in. They unload those 
cars; and proof before the Commission, in a record that covered a 
considerable period of time, showed that it takes about a half a 
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minute to the car. They pull the cars down and open the doors where 
there is a platform out in front, with the gates there — ^you know how 
they are fixed — and the live stock go into the chutes. That same 
train is pulled back by the same engine over the same track scales 
:nd the cars are weighed, so that the train never goes into the pos- 
session of the stock yards company at all ; and that is the case at all 
of the large markets, so that as to that part of it there would be no 
difficulty. I believe that one who desires — I am not speaking of that 
to the committee, because of course I would not expect the railroad 
gentlemen who are opposed to the bill to do that — I believe that a 
railroad man who is thoroughly familiar with it, who desires to frame 
a law upon the subject, will find very little objection to the provisions 
of this bill with respect to the matter of furnishing and exchanging 
cars, and I can conceive of no objection that can be made to the second 
section of the bill. If the shipper, we may say, can get cars furnished 
from point of origin to point of destination, and furnished in a rea- 
sonable time, that is what he wants. The second section simply helps 
and enables the railroad to facilitate the exchange of cars, if they 
desire to do so. It is less optional with them. The Commission is 
authorized, it is true, to make rules and regulations with respect to 
it, and if the railroad company does not take advantage of its oppor- 
tunities to get an exchange or cars, I assume that the railroad com- 
pany would be liable to the shipper, the company having failed to 
use due diligence in that particular. That is the object of the bill, 
that it should do that. I do not want to take your time, I realize 
that it is late, and I would like to have these documents here filed. 

Mr. EscH. What is the diflFerence between these two bills intro- 
duced by Mr. Smith, H. E. 17801 and H. E. 4007? By title they 
seem to be the same. 

Mr. CowAN. I am not familiar with them. The first one that was 
introduced. Judge Culberson and I drew the bill, and there was a 
mistake in the penalty clause where it authorized the Government, 
should the Interstate Commerce Commission or the Attorney-General 
see fit to do so, to recover a forfeiture from the railroads for failing 
to observe the provisions of the law. In the original bill we put in 
the condition of " willful failure," but inasmuch as in the first section 
there is a proviso which exempts the railroad company, as I take it — 
it was so intended in all cases where by the use of reasonable fore- 
sight and diligence they could not comply with it — it was unnecessary 
to have put " wUlful " in the penalty clause at the conclusion of the 
bill, and we decided that was an error, and should be stricken out. 
In the first section that was practically the change that was made 
there, and I believe that there was also a provision that the provisions 
for enforcing the interstate commerce act should be applicable to 
such orders as the Commission might make under this act. I think 
that was added. That had been left out. 

Mr. Mann. Have you examined the other bills? 

Mr. Cowan. Not those on file; no. I did examine Mr. Townsend's 
bill for the return of cars. 

Mr. Mann. There is one. No. 3012, introduced by Mr. Madden. 
)id you examine that ? 

Mr. Cowan. I examined that last session. He gave me that bill, 

nd I had it before me, and I will say that the onljr reason I was in- 

Juced to put in the subject of demurrage in this bill was that there 
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had been some bills introduced with Mr. Madden's for demurrage, 
and at that time there seemed to be a demand among all shipjpers tor 
demurrage rules. Of course, that does not apply to live stock, and I 
care nothing about it, but it was introduced because there was a gen- 
eral demand, I think on the Commission and I think on this com- 
mittee, for some sort of demurrage rules. 

Mr. Mann. And that is for reciprocal demurrage, I think. 

Mr. Cowan. Yes, reciprocal demurrage. You are right about that 

Mr. Mann. I suppose it also provided for a penalty for failure to 
deliver cars. That would apply to live stock. 

Mr. Cowan. 1 believe there was a penalty of some sort, but I have 
forgotten at this time. 

Mr. Mann. There is another bill. No. 3261, introduced by Mr. 
Denby. Have you seen that! 

Mr. Cowan. 1 have not examined the bills which have been intro- 
duced at this session. I did have quite a number of bills before me 
that were introduced at the last session, but I do not think that any 
of them were comprehensive of the whole subject, and probably they 
were not intended to comprehend those subjects embraced in this bill. 
I know that some of them were not 

I wish to say to this committee that we have minimized our evidence 
on this subject. The records of the Interstate Commerce Commission 
are full of the most shocking cases of the handling of live stock, of 
poor service, of failure to furnish cars, and although there may be a 
surplus of cars in one district or upon one railroad, that does not help 
the shipper who makes an application for his cars and can not get 
them. 

These cases are so frequent, of the same sort that are shown in the 
evidence which I filed but which I did not read, that I can safely say 
that it was almost the rule throughout a very large part of the western 
country, greater as the distance of the shipments was greater. 

Mr. Kyan. When was that evidence taken by the Interstate Com- 
merce Commission! 

Mr. Cowan. Some of it was taken as late as April, I believe. 

Mr. Eyan. April of last year ? 

Mr. Cowan. Yes, sir. Part of that is copied in your hearings and 
copied in the volumes of the Senate hearings which have been fur- 
nished to each member of this committee. There was evidence taken 
in January; possibly January 28 was the last date; but the conditions 
respecting the furnishing of cars for live stock have been as bad 
through the fall season of 1907 as they have ever been in the history of 
the country. If there is any doubt in the minds of the conmiittee 
about the truth of what has been said, we can absolutely overwhelm 
the committee with the number of the losses which occur from that 
reason and which nobody gets. 

The gentlemen from the Live Stock Association of Chicago have 
appointed a committee to come down here, and they wired me asking 
if they could be heard on the 6th, and I could not find out whether 
they would be or not. I hated to wire them to come here not knowing 
that they had also written to Mr. Mann, and then I had a letter before 
I got to wire saying they could not come until next week. The only 
thmg I can do is to tell them, as I leave here on Saturday, that I will 
see Qiem and give them some information as to when they can be 
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heard. This bill has been indorsed by the live-stock asociations at 
every one of the markets, and it applies to all of the trans-Missouri 
country and to a large extent to all of the corn belt States. 

These letters are indicative of what the shippers have said about it 
in the various States. I thank the committee for the consideration 
they have given the subject. I understand that Judge Smith wants 
to be heard when the evidence is in, on behalf of the bill. 

At 4.50 o'clock p. m. the committee adjourned. 

(The papers submitted by Mr. Cowan are as follows:) 

CULBEB80N-SMITH CAB AND TRANSPORTATION SERVICE BILL (SENATE NO. 3044; 
HOUSE NO. 13841) — SPECIAL EXPLANATIONS OF EXCHANGE OF CAB FEATURE BY 
8. H. COWAN. 

Ex plana toi'y of the Culberson-Smith bill I wish to say : 

The first section defines the duties of the carriers respecting supplying them- 
selves with all needful facilities, including cars for transportation of freight 
from points of origin to destination and delivery to connecting carriers forming 
part of through routes where joint rates prevail and of connecting lines to 
receive and transport to destination or to deliver to connecting lines. 

In one form or another, the duties specified are the duties now recognized, 
either by State laws or the common law, except the requirement to furnish cars 
for transportation on through routes where joint rates exist to points on other 
lines, and that generally prevails in the States as to intrastate business. 

The first proviso in section 1 exempts the railroads from the obligation to 
furnish cars for through shipment of less than a carload ; and in cases where it 
is necessary to unload en route, or in cases of accident or injury, or where freight 
is unloaded at the request of the shipi)er ea route, or where by reason of acci- 
dental or unavoidable causes, or where it becomes necessary for any reason in 
order to forward freight to unload it; in all such cases other cars may be sup- 
plied. The second proviso exempts the railroads from any of the penalties of 
the act where the failure to comply with its terms or orders of the Commission 
thereunder arises from accidental or unavoidable causes which can not be pro- 
vided against by the use of reasonable foresight and diligence, where reasonable 
diligence is used to supply facilities after the happening of such accidental or 
unavoidable causes. It will be readily seen, therefore, that inasmuch as the 
administration of the act is left to the Interstate Commerce Commission, and 
it is authorized to establish all needful rules and regulations pertaining to the 
matter of demanding, supplying, and exchanging cars, and rules and regulations 
relative to it, the law by the provisos is left so flexible that it can not work a 
hardship to any railroad which, with due diligence, endeavors to perform the 
service to which the public is entitled. 

The penalties of the act, which are, first, the damages and attorneys' fees 
specified In section 4, and, second, the forfeiture which may be recovered by the 
United States, should the Commission or Attorney-General deem it necessary 
or proper to sue for it, are not applicable where the failure to perform the duties 
defined by the act is the result of causes which can not be provided against by 
the uses of reasonable foresight and diligence. 

The necessity of declaring the duties of the railroads, as defined in the first 
section of the bill, to furnish cars for through shipments arises from the fact 
that no law of the United States requires furnishing cars for transportation on 
through routes and joint rates to go off the line of originating carrier, and 
hence the Commission could not make rules and regulations with respect to it 
without the duties being declared in the statute. Furthermore, no penalty or 
forfeiture, of course, could be enacted, except for the violation of duties which 
the statute imposes. 

The second section creates a new duty, so far as interstate commerce is con- 
cerned, as between the railroads, in that it requires every railroad company to 
exchange cars with its connecting lines forming a part of the through route 
over which joint rates prevail, obligating each connecting line to furnish to its 
connecting line demanding the same, within reasonable time, as many suitable 
car as it delivers to its connecting line, and also the right to demand tlie return 
of cars which belong to the railroad making the demand within a reasonable 
time ; and authorizes the Commissicn to prescribe rules to regulate it. 

37222—08 4 
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A number of States have such laws, but Congress should regulate interstate 
traffic, which constitutes about two-thirds of the carload traffic. 

The difficulty in getting cars, at least in the West, is not so much the insuffi- 
ciency of the total number of cars to handle the business as the failure to get 
the frequent use and speed out of the cars, due largely to the refusal of rail- 
roads to exchange them, the disposition to retain cars of foreign lines, although 
not in use. 

Confessedly idleness of cars, both loaded and empty, has been prevalent, for a 
car standing on sidings is idle whether empty or load. 

While these difficulties ha^e seemingly been more injurious in cases of live 
stock, they are not confined to that line of business. 

Throughout the grain-growing States for the last two or three years it has 
been the constant practice to refuse to load grain in the cars of the originating 
line, if destined to points beyond its lines, and in such cases the shipper has to 
depend upon the ability of the originating line to beg, borrow, or steal some- 
body else*s car in which to make the shipment, and, of course, with that sort of 
situation upon the originating lines, the delivering line pursues the same policy 
with respect to other sorts of freight, and when once foreign cars fall into 
their clutches proceed to appropriate them. Thus it was that all lines were 
complaining that they could not get their cars back. The foreign car was used 
in any sort of traffic, hence much more useful, and the customary charges paid 
for its use did not induce its return when once it got away from home. If 
each railroad must furnish as many suitable cars as it gets, whether its own 
or those in its possession, and return on demand the cars of other roads, the 
potential utility of cars would be enormously enhanced. Yet the total of cars on 
a given road could not be decreased, as each road could compel the return of 
its own cars and demand in addition as many cars as it might deliver, whether 
foreign cars or its own. 

Section 2 therefore enables the railroads themselves to utilize to the best 
advantage the cars which may come to their possession, whether their own 
cars or not, and. thus to enable the shipper to be promptly supplied with the 
largest possible supply of cars. 

It must not be overlooked that one-third of the car mileage is empty move- 
ment, and an idle car is the same as no car for the time being. 

The stagnation of business due to refusal to load cars for points off the 
company's road, and the slow movement and detention of freight and insufficient 
use of equipment due to the tonnage system, makes it imperative that this sec- 
tion be enacted; it must result greatly to the benefit of the railroads, and can 
not operate otherwise. 

The Hepburn Act (sec. 1), after defining "Transportation" to "include all 
cars and other vehicles and all instrumentalities and facilities of shipment or 
carriage," and " all services," etc., declares that : " ♦ ♦ ♦ it shall be the 
duty of every common carrier subject to the provisions of this act to provide 
and furnish such transportation upon reasonable request therefor and to es- 
tablish through routes and just and reasonable through rates therefor." 

If for want of cars railroads may refuse to furnish the "transportation" 
as defined and required for the business which year after year is offered to it, 
which, of course, includes the increasing traffic arising from a growing country 
equally observable to every one doing business in a given locality, then indeed 
are they above the law and the public at their mercy. It was suggested at 
both House and Senate committee hearings that since the railroads wanted to 
make money they might be depended on to furnish the service. In answer let 
it be said that whatever may be the causes for it the service has been ex- 
tremely and habitually bad, and is to-day in many localities. The shipper has 
the right to a reasonable service, and hence the law should define the right 
and enact remedies and fix penalties to enforce it. The carrier's obligation is 
to furnish the service by the means best suited to it, but to do it. The shipper's 
obligation is to pay for it. He doesn't attempt to run the railroad. 

But, seeing that the failure to furnish cars is largely due to railroads refusing 
to load in their own cars freight for points off their own line, the refusal/'to 
exchange cars, and the delays in securing return of equipment, and not gen^^ptally 
to shortage of cars if they were freely exchanged and returned, is the 'L, seat of 
the trouble, the second section of this bill is proposed as a practical d^^lution 
of the matter; as beneficial to the roads as the shipping public. I^ 1 jt Is de- 
fective let it be perfected. In view of the suggestion that in specii^ ^ tbj^casea like 
special equipment demanded in exchange, connecting lines might ^^J^enot ^ ^^^^ 
to supply in reasonable time similar suitable cars, and it might b. *^ doubtful 
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whether the obligation to furnish cars in reasonable time could be complied 
with otherwise except by returning the same cars after carriage to destination 
and unloading, I suggest that the following words in form of a proviso might 
be appropriately inserted: 

" Provided, That it shall be sufficient to return in reasonable time the same 
cars in cases of demand for exchange of special sorts of cars not necessary to 
the traffic of the road of whom cars are demanded in exchange, or in cases of 
unusual demands for cars, or where for causes which could not reasonably 
be provided against by reasonable foresight and diligence, any railroad com- 
pany of whom such demand is made, as aforesaid, is unable to furnish others 
cars in exchange." 

It is of the utmost importance to bear in mind that all railroads are by the 
act to regulate commerce bound to furnish " transportation" (which is defined 
to mean cars and all service) on reasonable request, and to carry and deliver 
to connecting lines, and each connecting line is bound to do likewise. Thus 
each line is bound to furnish the cars, but is not apparently bound to let a car, 
whether its own or that of another road, go off its line. By refusing to load 
for points off its line the shipper is deprived of reasonable service, delayed 
and injured, and if the cars are furnished to carry to the junction point and 
freight is there transferred each must furnish sufficient cars there. Why not 
exchange? Each would still have as many cars. Under this law each can get 
as many as it gives up. 

Another important fact is that it is impossible to handle the traffic and 
unload at junction points. Take coal, coke, stone, lime, cement, ores, lumber, 
heavy machinery, structural steel, oil tank cars, refrigerated freight, ice, grain 
in bulk where there is no elevator, all heavy low-grade articles, all freight 
which injures by delay and in transfer. Shall not the shipper have the right 
to have his freight loaded for shipment to destination, if there is a through 
route and through rate? Ought not the railroads be under as much obligation 
to load it in its own cars as in the cars of some other company, which con- 
fessedly it has no more right to control than its own? Ought not each road 
have the right to prompt return of its cars, and to get back as many cars as 
it delivers loaded? Without doubt neither shippers nor railroads have any way 
to compel the doing of justice in these particulars, therefore let the law define 
these rights and duties so that they can be enforced. Otherwise each railroad 
is left free to do what it pleases, the service is denied to the shipper. The 
bill leaves it to the Commission to make rules, as to which it will take advice 
of the roads so as to constantly insure return of the cars of each road under 
some progressive per diem charge. 

In order that the execution of the law shall be made to operate reasonably ; 
that it be flexible and adjustable to the various circumstances and conditions 
of different railroads and localities, and to different kinds and classes of freight 
and other varying factors, the Interstate Commerce Commission is authorized 
to make all needful rules and regulations. 

In order that the law when it takes effect shall be operative without waiting 
for the Commission to act as to certain matters, it is specified in the law that 
until otherwise provided by the Commission, namely, demurrage is fixed at 
$1 per day, the free time allowed shippers to unload without paying demurrage 
be not less than forty-eight hours; the reasonable time to order cars is three 
days for five cars or less, five days for five cars to ten cars, and eight days for 
over ten cars. 

Serious damage, resulting in no benefit to anyone, has been caused by delays 
and slow time in shipping live stock and perishable freight, and, indeed, in 
almost every sort of freight, and the Commission is also authorized by the 
bill, if it deems it necessary to secure a reasonable service, to prescribe a min- 
imum speed limit at which any kind of freight or cars shall be moved. Human- 
itarian reasons, aside from financial interest of shipper, should induce this 
enactment. ^ 

It has been very much demanded by shippers of live stock in every part of 
the United States, particularly where hauled for long distances, as is quite 
the rule, that a minimum speed limit should be fixed by law as a humane 
measure. The Agricultural Department, in its investigations of the service in 
cases of violation of the time limit for live stock remaining on cars without 
feed and water, has found that the average speed at which live stock is carried 
»s less than ten miles per hour. When you enacted the law which extended 
the time from twenty-eight to thirty-six hours upon the insistence of the 
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utoekiueu aud r; ilnwtls in order t<» give them more humane treatment by trans- 
porting between princiiKil markets aud shipping IK>ints of feeding without 
nnloading. the railroads profusely promised to utilize the time in reaching 
these feeding |>oints and markets to save unloading, and this they said, and 
we said, could generally- he accomplished, in the absence of accident, in thirty- 
six hours. Ex|ierience has proven beyond question that the time has, on many 
lines of railroads, aud indeinl, on most lines, though there are notable excep- 
tions, been utilized in slow movement, without going further than they for- 
merly did in the twenty-eight hours under the oKl law. This seems to make 
it imperative that the Commission be authorizeil to fix a minimum speed limit 
where the circumstances on investigation shall demand it to secure a reason- 
able transportation service, as well as the proiier treatment of live stock. 

It is the opinion of those whom I represent, at least for the most part — that 
Is, stockmen — ^tliat owing to the varying conditions on different railroads and 
the different conditions of various railroads on the branch lines and on main 
lines, the level and mountainous districts, it would be impracticable for the 
law to fix a minimum speed limit to apply universally without making it so 
low tliat It would be of no benefit, indeed a detriment to the shipper in one 
locality and to the railroad in another. For example, with full stock train, or 
those run as stock trains for perishable fi-eight. on main lines, railroads profess 
to make, and in many cases do make, 20 miles \^er hour and more, whereas 
on branch lines, mountain divisions, and with trains other than stock trains, 
although carrying some live stock, it would be too much of a burden to require 
the 20-mile an hour si)eed limit, so the law by its terms can not fix the proper 
minimum speed limit adjustable to the circumstances and conditions. There- 
fore it seems clear that the Commission should be given the authority in order 
tliat it could be made adjustable. 

The rate is inseparable from the service and. as the Commission has power 
over the rate, it should in such cases be given i)ower over the service to be 
utilized when and where it ought to be. 

I beg to refer you to the printed hearings of the Senate Committee on Inter- 
state Commerce of February 14 and House Conmiittee on Interstate and For- 
eign Commerce of February 15. 
Respectfully, 

S. H. Cowan, 
Attorney for American National Live Stock Association 

and The Cattle Raisers* Association of Texas. 



Des Moines Daily Tribune, 
Des Moines^ Iowa. March 2, 1908, 
Mr. S. H. Cowan, 

Washington^ D, C. 
Dear Sir : Your several communications regarding the Culberson- 
Smith car and transportation service bill have been referred to me 
by our commercial league as chairman of the railroad committee. I 
have taken the matter up with our Senators and Congressman and 
shall be glafi to do anything we can to aid you in your notable work. 
Yours, respectfully, 

C. D. Hellen. 



King Hardware Company, 

Atlanta, Ga., January 9, 1908. 
Cattle Raisers' Association, 

Fort Worthy Tex. 
Gentlemen : Yours of January 2 to band. I have been almost constantly 
absent from home for three months, and will probably be away again. 

Have handed your letter to Mr. H. T. Moore, traffic manager of our Atlanta 
freight bureau. I am not now the president of that bureau. These movehients 
Will come better from the official organizations of the different cities, I think. 
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I am in hearty sympathy with the movement outlined, and will be glad to lend 
personal effort to it as far a^ possible. 

Yours, truly, • King Hardware Co., 

Per W. E. Newill, Vice-President, 



January 9, 1907. 
H. E. Crowley, Esq., Secretary, etc.. 

Fort Worth, Tex, 

Dear Sir: Your esteemed favor of 2d Instant is at hand, and in answer 
thereto will say that I am heartily in favor of any bill that will tend to 
improve existing conditions along the lines you mention, and I will take occa- 
sion to write to all of the Senators and Members of Congress with whom I am 
acquainted urging them to support such a measure and giving reasons to the 
best of my ability why such should be enacted into law. 

After all the fuss that the railroad companies made about the "rate bill," 
the only change we are able to perceive in this region is that by changing from 
a carload to a cents per 100 system they have increased the rate on cattle 10 
per cent, while as to running time they have simply used the extension of the 
twenty-eight hour limit as an excuse to only go as far in thirty-six hours as 
they used to go in twenty-eight, which is what I predicted they would do. 
Yours, truly, 

R, F. BULLER. 



National Stock Yards, III., 

February 3, 1908, 
Mr. S. H. Cowan, 

Willnrd Hotel, Washington, D. G. 

Dear Sir: We are informed you will arrive at Washington this week and 
appear before the Committee on Interstate and Foreign Commerce to assist hi 
securing the passage of a bill commonly called " transportation and car-service 
bill." 

In this connection beg to call your attention to several specific cases that 
came to our obesrvation the past year, involving delay on the part of railroad 
company in furnishing cars for the purpose of transporting live stock from 
points of origin to the markets. Also of bad handling and delay en route, hi- 
volving, as is well known to every shipper of live stock, financial loss account 
of excessive shrinkage in weights and a damaged appearance of cattle on 
arrival at destination ; the market hours being between 8 a. m. and 3 p. m. each 
day, stock arriving and not yarded before 3 p. m. is held over until next 
morning. 

Complaints covering cases of this nature were numerous the past year, and 
it is our opinion something should be done in the way of legislation to correct 
the evil, and we trust your efforts will be successful in bringing relief to the 
shippers of live stock in securing the passage of the above bill during the pres- 
ent session of Congress. 

We herewith inclose you on separate sheet list of specific cases showing 
delay in delivering cars and delay -en route. 

Yours, truly, Bright-Coy Commission Co., 

PerG. W. DOERR. 



Wabash R. R. Co.; loaded Clifton Hill, Mo., 2 cars cattle; consignor, C. W. 
Van Pelt; loaded 10 p. m. August 26, 1907; left 5.30 a. m. August 27, 1907; 
destination, National Stock Yards; arrived 3 p. m. August 27; distance to 
National Stock Yards, 159 miles. 

C. and A. R. R. ; loaded Fulton, Mo., May 22, 1907 : destination, National Stock 
Yards, 111.; arrived destination May 24, 1907, 9.40 a. m. ; should have arrived 
morning of May 23, 1907; consignor, A. O. Washington; 4 cars; distance to 
National Stock Yards, 141 miles. 

M., K. and T. R. R. Co. ; loaded Hico, Tex., consignor, F. W. Hudson, June 5, 
1907; destination National Stock Yards, III.; arrived destination June 11, 11X»7, 
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10.45 a. m. ; should have arrived morning of June 9, 1907 ; 6 cars ; distance to 
National Stock Yards, 844 miles. 

Frisco R. R. CJo.; 13 cars; consignor, Gassidy, CJourtney & Doerr; 8 cars M. 
CJourtney; loaded Beggs, Ind. T., June 29, 1907; destination, National Stock 
Yards, 111. ; finished loading cattle 11.30 p. m. June 29 ; left Beggs Station, Ind. T., 
2.40 a. m. June 30; arrived National Stock Yards, 111., 1.15 a. m. July 2, 1907; 
roughly handled; distance National Stock Yards, 458 miles. 

M., K. and T. B. R. Co.; 12 cars; loaded Myers, Okla., July 20, 1907; con- 
signor, 6. A. Noble; destination, National Stock Yards, 111.; 10 cars reached 
National Stock Yards, 111., at 4.47 p. m. July 22, 1907, and 2 cars reached 
National Stock Yards, 111., at 2.25 a. m. July 23, 1907; distance to National 
Stock Yards, 484 miles. 

Missouri Pacific R. R. Go. ; 3 cars cattle, loaded Houstonia, Mo., Joly 14, 1S07; 
consignor, M. Sparks ; destination. National Stock Yards, 111. ; reached destina- 
tion 3 p. m. July 15; distance, 206 miles. 

Frisco R. R. Go. ; 12 cars cattle ; consignor, M. Courtney ; ordered for Septem- 
ber 13, 1907, from station agent, Beggs, Ind. T. ; delivered September 15, 1907 ; 
loaded September 15, 1907; arrived National Stock Yards, 111., a. m. Septem- 
ber 18, 1907 ; distance to National Stock Yards, 458 miles. 



New York State Hay Dealers* Association, 

Auhumy N, y., March 2, 1908, 
Mr. J. £. Daish, 

Washington, D, C. 
Dear Sir: — I have your circular letter in regard to the necessity of the 
railroads furnishing cars more promptly for the handling of hay. While the 
past few months we have been able to secure cars full as freely or more freely 
than we needed, this condition has not been in effect but a short time, as we 
have been handicapped during the past few years to our loss ; and in fact, early 
this season we were unable to secure what we needed, and I will be glad to 
take this matter up with our Representative at Washington. Also will bring 
the matter up at our next meeting to the attention of our association and do 
what we can to bring about the desired result. 

vours, very truly, B. A. Dean, 

President 



Chicago, November 8, 1907. 
T0 whom it may concern: 

We loaded at Lewistown, Mont., at 7 a. m. October 28, 7 cars of cattle, 5 cars 
belonging to G. H. Kelly and 2 cars belonging to Mr. Gamett. We ran from 
Lewistown to Manhattan, Mont., where they took our engine away from us and 
let us stand on a side track for five hours. We then went to Livingston, Mont., 
where they made us feed. We got into Billings, Mont., at 10.30 a. m* October 
31 and were held up on a side track there until 4.15 p. m. This was a run of 
115 miles which took thirty hours, and they made us feed again. We expected 
to load out of Billings every minute, but did not load until 7 p. m. November T. 
They kept us on this side track there until 4.30 the next morning, November 2. 
At Huntley, 12 miles this side of Billings, they sidetracked us two hours. On 
November 4 we were delayed three hours at Staples on account of a wreck. 
We ran from Dickinson, N. Dak., to New Brighton Stock Yards in thirty-nine 
hours. 

When we loaded at Lewistown they promised to give us one 44-foot oar 
straight through, but when they loaded at St. Paul they took this car nway 
and we had to load five steers extra to the balance of the cars, which made 
them loaded too heavy and caused the cattle to shrink all the way from 40 to 50 
pounds per head in excess. If we had not been delayed we would not had this 
extra feed at Livingston, which amounted to $49 or $7 per car. We were 
promised to run through from St. Paul to Chicago in time for We^esday's 
market, but did not arrive here until Thursday morning at 3 o*clo{ck, and on 
Thursday the market had declined 10 cents per hundredweighjifk. We also 
claim excess shrink on these cattle of 50 pounds per head, togf^ther with the 
extra feed at the stock yards, Chicago. 

These cattle were shipped via the Northern Pacific and Milwamt^ee railroads. 

G. c H. Kellv. 
M. Garnett. 
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St. Paul Boabd of Trade, 

Secretaby*s Office, 
8t, Paul, Minn., February IS, 1908, 
Mr. S. H. Cowan, 

New Willard Hotel, Washington, D. 0. 
My Deab Sib : I received your valued communication of tlie 29th ultimo and, 
in accordance with your request, submitted a copy of the Culberson-Smith bill 
to our board of directors, and while it meets with their unanimous approval, 
advise that a bill similar to this, which will be more expansive, has been drawn 
hy Interstate Commissioner Purdy, and will be introduced in the Senate and 
House within a very short time. As I know full well that you are not ** hide- 
bound " as to where a bill emanates that has for its object the common good of 
all, our directors have decided to wait and compare the bills before Indorsing 
either. 

We appreciate the amount of good work that your association, through your 
able assistance, has worked for the weal of all, and wish to assure you that if 
the bill proposed is not as complete as the one sent us you can rest assured that 
your bill will be recommended by this organization. • 
Yours, very truly, 

W. H. Patton, Secretary, 



Traffic Department, Louisiana Red Cypress Lumber, 

New Orleans, La„ February 5, 1908, 
Mr. S. H. Cowan, 

Care of New Willard Hotel, Washington, D, C, 

My Dear Mr. Cowan : Your letter of the 31st, inclosing draft of the Culber- 
son-Smith car and transportation service bill, is to hand and noted. 

I had already received several copies of this bill, and it certainly has my un- 
qualified indorsement, and I will write to some of our Representatives, calling 
their attention to the bill and get them to give same their support. 

I note you propose to try to get through a further law to prevent the advance- 
ment of rates without notice and an opportunity given parties at interest to 
have a hearing relative to the matter before they are put into effect. In this 
connection you will find that Congressman Watkins, of Louisiana, presented a 
bill in the House of Representatives (No. 15855) amendatory to the general act 
relative to interstate commerce on January 30, 1908, covering this very point. 
The lumber interests of the United States had taken this up generally some 
time ago, and have gotten promises from a large majority of the Representatives 
to work for the amendment to the interstate commerce bill along these lines, 
provided there is anything done at this session of Congress to give further pow- 
ers to the Interstate Commerce Commission. The right to a hearing on pro- 
posed advance in rates is almost as essential to the lumbermen as the question 
of getting transportation when we need it, and the cattle raisers and lumber- 
men should certainly join hands in getting through both bills. I will get the 
president of our association to write all of our Representatives from Louisiana, 
as well as write personal letters to them myself. 

Yours, truly, R. H. Downman. 



Citrus Protective League, 

Los Angeles, Fehruary 6, 1908. 
Mr. S. H. Cowan, 

WiUard Hotel, Washington, D, C. 
Dear Sir : At the suggestion of mutual acquaintances I have this 
day written our Senators and Members of Congress in relation to the 
Culberson- Smith bill. A copy of this letter I inclose you for your 
personal information. The only criticism offered in the casual dis- 
cussion of the merits of the proposed bill was that portion of section 
4 referred to in my letter to our delegation in Confess. 

This organization is composed of those representing 80 per cent of 
the citrus output in California, and is more or less known to our 
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representatives at Washington, many of whom I personally know. 
I think it will do some good. 

Very truly, yours, A. G. Blendall, 

Secretary and Maruiger, 

Congressman Smith represents my own district and the principal 
citrus fruit district in the State. 

A. G. K. 



Los Angeles, Cal., February 6, 1908. 

Dear Sib : The attention of citrus fruit growers has been called to some pro- 
posed legislation by Congress intended to impro^ e the service given shippers by 
common carriers, and especially to the Culberson-Smith bill, so called, which 
proposes a reciprocal demurrage feature, providing for damages to the injured 
party. • 

The citrus fruit shippers would very much like to see an improvement of 
service over past or present conditions, as those conditions refer to the furnish- 
ing of cars when desired by shippers and the number of days taken to deliver 
our perishable fruit in the eastern markets. We think the legislation proposed 
will tend to improve the service along those lines. 

If, however, the feature in section 4 of the bill referred to, that of payment of 
double damage to be made in the case of live-stock interests, is to be retained 
in the bill, we can see no reason why such damages should not follow all per- 
ishable freight, though in the past fruit shippers have been satisfied to get even 
50 per cent of actual damage. 

The green fruit shipped from California alone to the eastern market amounts 
to more than 37,000 carloads annually, and the output steadily increasing. Dur- 
ing the busy season of citrus fruit from 5 to 15 train loads, of 20 cars each, of 
oranges must be gathered, iced, and started for market daily. 

The Interstate Commerce Commission has given patient attention to com- 
plaints arising from the handling of this immense traffic, and should be given 
the necessary power to act in adjusting differences between the shippers and 
common carriers in all cases. 

The subject is clearly one for Congressional action, and inasmuch as some of 
the States have defined the rights of shippers and common carriers by statute, 
it would seem to be the proper thing for Congress to provide for rules and regu- 
lations contemplated in the Culberson- Smith bill by legislation to which all 
the States might conform, and so have in force a unanimity of laws rather 
than a multiplicity of diverging views of the individual States, confusing to all 
interested. 

It would be gratifying to fruit shippers in California if our Congressional 
delegation would give special attention to legislation on the subject referred to. 
Very truly, yours, 

Citrus Pbotective League, 
A. G. Kendall, 

Secretary and Manager, 



Campbell Brothers & Company, 
North Fort Worth, Tex., February 2.$, J908. 
Hon. S. H. Cowan, 

New Willard Hotel, Washington, D. C. 

Dear Sir: Referring to a law that is to be acted upon by Congress, which 
will tend to compel railways to furnish equipment within a reasonable length 
of time and to require them to give reasonable service after they have been ac- 
cepted for shipment, will say that I am heartily in favor of such legislation.. 

I will give you two or three illustrations of the dilatory manner in which cer- 
tain shipments have been handled ; could give you dozens of such cases by taking 
the time to refer back to them. 

During last May (1907) the Tahoka Cattle Company ordered 20 cars to load 
at Plain view, on the Santa Fe (or Pecos Valley), shipment to be made about 
10th of October. After holding the cattle for several days, Mr. Petty, the mana- 
ger of this company, put up the full amount of the freight to Fort Worth in 
order to force them to furnish cars, as they advised him they could not fur- 
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nish cars to Kansas City under any consideration. These 20 cars of cattle ar- 
rived here in five different shipments on the following dates: October 29, 
November 5, 7, 9, and 11. There were many patrons of that line that were com- 
pelled last fall to take their cattle back to ranches, being unable to get cars to 
ship them all. 

W. F. Wilson, of Baird, Tex., held 800 calves at Stanton, Tex., twenty days 
from the date the cars were promised him before he abandoned the shipment 
altogether, being compelled to turn them back on account of their shrunken con- 
dition, and sold the calves, at a heavy loss, to some rancher in that section of the 
country. 

I. W. Gregory, Oklahoma City, Okla., had a shipment of two cars of cattle 
from Ryan, Okla., destination, Kansas City, which were penned and ready for 
shipment on Saturday at 3 p. m. (the date I do not recall) ; were loaded out the 
following Sunday morning at 5 o'clock. One car of these cattle reached Kansas 
City Friday afternoon, almost a week later, and the other car Saturday after- 
noon, too late for market, which caused them to be held over until the following 
Monday. This shipment was handled by the Rock Island. I can give you many 
instances of such service as this, which is very detrimental to the interest of 
the shipper, as live stock is perishable freight. If you need the details of these 
transactions, advise me and I will get them. 

Yours, sincerely, Jno. K. Rosson. 



The Receivers and Shippers' Association 

Company of Cincinnati, 
Cincinnati, Ohio, February 27, J908. 
Mr. Sam H. Cowan, 

Care of New Willard Hotel, Washington, D. C. 
Dear Sir : In connection with your letter of February 22, I inclose you copies 
of letter I have this day addressed to Hon. Charles E. Townsend and Hon. 
James Kennedy, of the House Committee on Interstate Commerce. When this 
bill gets out of the committee into the House, we will make an active campaign 
throughout the State to get the Ohio Representatives to vote for it. 
Yours, truly, 

B. E. Williamson, CommiHsioner. 



The Receivers and Shippers' Association Company of Cincinnati, 

Cincinnati, Ohio, February 27, 1908. 
My 'Dear Mr. Kennedy: I understand that there will be a hearing before the 
House Committee on Interstate Commerce on the Culberson- Smith car and 
transportation service bill on March 3. We are in favor of this bill, and hope 
that your committee will recommend it for .passage. When it gets out in the. 
House we will take the matter up with the various Representatives from the 
different parts of the State of Ohio. 

I have looked over this bill very carefully, and it seems to me to be a very 
conservative measure. It covers a very important feature of transportation 
that is now only adequately provided for. This bill makes the duty of the 
carrier clear. We desire to urge you to vote for it in your committee. 
Thanking you in advance for your support, I remain. 
Yours, very truly, 

E. E. Williamson, Commissioner. 
Hon. James Kennedy, Washington, D, C, 



The Receivers and Shippers' Association Company of Cincinnati, 

Cincinnati, Ohio, February 27, 1908. 

My Dear Mr. Townsend : I understand that there will be a hearing .before 

the House Committee on Interstate Commerce on the Culberson-Smith car and 

transportation service bill on March 3. We are in favor of this bill, and hope 

that your committee will recommend it for passage. When it gets out in the 
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House we will take the matter up with the various Representatives from the 
different parts of the State of Ohio. 

I have looked over this bill very carefully, and it seems to me to be a very 
conservative measure. It covers a very important feature of transportation 
that is now only inadequately provided for. This bill makes the duty of the 
carrier clear. We desire to urge you to vote for it In your committee. 

Thanking you in advance for your support, I remain, 
Yours, sincerely, 

E. E. Williamson, Commissioner, 

Hon. Chas. E. Townsend, Washington, D, C, 



Charles J. Austin, president of the National Hay Association, speaking of the 
Culberson bill, says, under date of March 4 : " Our demurrage and reciprocal 
demurrage committee think very highly of this bill." 

W. B. Moore, commissioner Dayton (Ohio) Receivers and Shippers' Associa- 
tion, under date of January 6, 1908 : " Beg to state that we are thoroughly in 
accord with your wishes in this matter, and will do everything possible to se- 
cure the enactment of legislation along the proposed lines." 



S. Bash & Co., 
Fort Wayne, Ind,, February 28, 1908, 
Hon. S. H. Cow AN, Washington. 

Deab Sir: Your esteemed favor of the 22d just at hand. I am with you 
most heartily and have written Mr. Charles J. Austin, president of the Na- 
tional Hay Association, my hearty indorsement of the bill, and also indorsing 
this evening written our Congressman, Hon. C. C, Gilhams, asking his attention 
and cooperation. Kindly let me know what, if any thing, I can do further here. 
Are our Senators in line, Hon. Albert J. Beveridge and Mr. Hemenway? 
Very respectfully, 

Charles S. Bash. 



Fort Worth, Tex., December 30, 1907, 
Hon. W. P. Hepburn, 

Chairman Committee on Interstate and Foreign Commerce. 

My Dear Mr. Hepburn : At your personal request, for which I thank you, 
and in hope of aiding my clients, the stockmen, in particular and the public 
in general to get relief from the insufferable burdens of a wretched railroad 
service, I write you some of the results of my investigations of the subject, as 
it relates to the West and Southwest, and express my ideas of an adequate 
law to cure the evil, not merely as to live stock, but as to all freight. 

Remedial laws should always be directed at the evil. What is that in this 
.instance? It is the absence of laws regulating interstate railway service. The 
result, from absence of such law, is that the carriers have lowered the quality 
of the service wherever to do so was deemed to their own advantage, often, 
perhaps, when it was to their disadvantage, as it turned out. The delays in 
furnishing cars, the failure to furnish cars, the great length of time consumed 
in transporting freight, the congested condition at terminals, the delays in 
loading and unloading, and of delivering cars for other purposes are all mat- 
ters of such common knowledge as to dispense with proof. If proof is wanted, 
the investigations of the Interstate Commerce Commission, a year ago, con- 
tains the details of a shocking condition, which seems not generally to improve. 
In the live-stock traffic in particular the losses have been enormous. Weeks, 
and even months, have often elapsed after cars are ordered and shipments 
ready, before cars are supplied. Trains are loaded down with all sorts of 
freight, and very slow average time is the result. The Agricultural Depart- 
ment has investigated 2,000 cases of keeping live stock on cars beyond the legal 
limit, with the result that it is shown that the average speed is less than 8 
miles per hour. 

The causes of not supplying cars for live stock are: That railroads, gener- 
ally in the West, do not like for their cars to go off their respective lines, and 
they do not freely exchange empty for loaded cars, and the slow movement — 
indeed, idleness of cars — destroys the usefulness of cars; many stock cars are 
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diverted to other business, while live stock cannot be shipped in other cars. It 
is usual to load stock cars with coke, coal, railroad ties, iron, and sup- 
plies, and lumber articles, brick, etc., and with the very slow movement, such 
use puts them out of service for live stock, and so long as these uses, abuaeB, 
and slow movement, coupled with the refusal to furnish cars to go off the ISne 
which loads the live stock, and refusal to freely exchange cars exists, there 
will be a shortage of cars, no matter how many cars there Biay be. 

These same conditions, in the main, exist as to transportation of other freight, 
«nd must have resulted in loss of millions of dollars, which can be proven. One 
thing stands out in bold relief, and that is the utter indifference, apparently, of 
those who direct the policies of the Western roads, to give a good service. It is 
jDerfectly plaiD that the main policy is money making ; everything else is made 
sobaervient to that one idea, and that is exactly what is the matter with the 
service; and, therefore, we need expect no improvement till the strong hand of 
the law fixes suflacient penalties on the railroads for negligent or no service to 
make it to their advantage, from the standpoint of dollars and cents, to give 
good service; at the same time the law should, so far as i)ossible, aid the 
roads to overcome such abuses as arise from inability to secure exchange of 
cars and detention of cars by shippers. I assert, what I am prepared to 
prove, that with exception of about three systems of roads west of St. Louis 
and Chicago, the locomotive miles per mile of line, and the freight train 
miles, per mile of line, materially decreased in six years, 1900 to 1906, notwith- 
standing a very large increase in the tons hauled 1 mile. This was because of 
the very great increase in train tonnage, but at the great sacrifice of the public, 
in point of service, and the reduction in performance of service of cars, pro- 
ducing what is generally called a "car shortage." It Is not so much a question 
of car shortage as want of car performance. The number of freight cars in the 
aggregate, considered in connection with the increased capacities and carload 
minimums of the Western lines, increased as much or more <luring the period 
named as the tonnage of the same roads. So, the locomotives show a similar 
increase. Of course, there are some exceptional instances, bnt the rule is as 
stated and the exceptions few indeed, and all explainable by special conditions, 
like extraordinary increase in volume of traffic on a particular line. These facts 
I am prepared to prove indisputably before your committee, from statistics of 
the facts taken from the annual reports of the roads themselves, for each year, 
ending June 30, 1900 to 1906. (I haven't the data tabulated for 1907.) 

Increased length of trains, and inability to make any schedule, and detention 
of cars on sidings, necessarily renders more sidings necessary in order to avoid 
delays for meeting and passing on single-track roads, as nearly all our western 
roads are. So the extraordinary amount of yard work to make up long trains, 
and to hold cars till suflOicient accumulate to make up these heavy trains, re- 
quires more yardage and storage tracks, and infinitely more switching. The re- 
sult is that the main line is less used, being fewer trains hauled over it, per 
mile of line, while the yards and sidings are much more used than in 1900. Not- 
withstanding the necessity of much more sidings and yards, they increased, in 
ratio of main line, less than 4 per cent on the average in six years mentioned. 
The supposed economy of maximum heavy train loading, popularly called the 
tonnage system, is a very doubtful economy, when carried to the extent that it 
has been for the past few years, particularly upon single-track roads. Many 
local managers of operation so consider it. Mr. Gardner, general manager of 
the Chicago and Northwestern Railway, so testified before the Interstate Com- 
mission, and so did Mr. Russell Harding, general manager of the Missouri Pa- 
cific. Several others equally competent have given similar evidence, and it has 
been a matter of dispute in the columns of the Railway Age between railway 
operators. 

It necessarily follows, from my premise, that the failure to promptly use, and 
keep in use, the equipment, and to freely exchange it at junction points, is the 
cause of the so-called " car shortage " and insufficient and tardy service, and 
what we need most is to remedy that evil. 

I concede, of course, that a railroad has the right to manage its own business, 
and to adopt the tonnage system or not, as it pleases, but that is subject to the 
fundamental condition of entering the business of common carriers, that they will 
give a reasonable service for a reasonable rate, and will perform the service for 
all with equality and efficiency. 

£>x>nomies in the service are to the benefit of the railroads, and incidentally 
for the public, but not so of economies which result from insufficient service, to 
the damage of the shipper and deprivation of reasonable transportation service 
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at reasonable rates. When the railroads adopt the tonnage system to make 
money they have a right to do so, provided they do not impair the service so 
that it is not fairly efficient, but only on that condition. 

There is one remedy only, and that is to fix penalties for failure to give reason- 
able service, provide for free exchange of cars by connecting lines, and prompt 
loading and unloading of cars by both railroads and shippers, so that there will 
be no obstacle to the railroads commanding their equipment and getting back 
rts much as they deliver, and then compel them to give the service, under proper 
penalties, leaving it to them to adopt such means as they choose. 

It is constantly repeated from railroad sources, and erroneously believed by 
many, that since it takes more cars than they have to give prompt service, and 
since they can't get cars, therefore they can't be expected to furnish them. 
Neither of the facts involved in this contention are true, because, first, as can 
be shown, the cars are sufficient if frequently and promptly used ; and, second, 
car shops could have been installed by the roads long ago, with sufficient capa- 
city to meet the increased demand, and, in addition, had the demand been made 
in time to independent car shops, they would have managed to turn out sufficient 
cars. We exported over $9,000,000 worth of cars, freight and passenger, during 
the first two months of this year. Why were they not bought here? The truth 
is, the New York manipulating managers didn't want to spend the money to 
secure more cars. But, if it is want of foresight, how are we to expect it to be 
used in future unless the law compels it. It also said that sufficient locomo- 
tives for speedy movement of cars could not be obtained, because the factories 
were overburdened with orders. This, I say, will bear investigation, and ought 
not to be accepted as a fact, for the re^asons: First, lighter loading of trains 
and more frequent use o^ locomotives will accomplish the frequent use of cars 
and prompt service, possibly at some greater expense ; and, second, timely effort 
and willingness to spend the money necessary would have procured the loco- 
motives. So, in both cases, it is a question of sufficient expenditures to accom- 
plish the result of an efficient service. Again, it should be noted that, for the 
first ten months of this year, we exported 746 locomoives, and the query Is, 
why is this so if the demand here exceeds the capacity of our locomotive works? 

Of course, it is repeatedly claimed of late, that railroads can't borrow the 
money to ido these things, or to build additional sidings and yard tracks, and 
hence should not be expected to do it; but the fault in this argument is, first, 
that it was untrue up to last year; and second, that it assumes that a railroad 
company owes this duty to provide facilities^ except it can borrow the money 
to do it. 

I assert, and propose to prove, that every system of road leading out of 
Clii^pgo and St. Louis has for seven years earned amply sufficient, and has 
been able as a corporation, to equip itself for a constant and evident growing 
business, had it seen fit t6 spend its money that way. It is no answer to this 
to say that certain subsidiary lines, whose stock belongs to these great systems 
of railroad, could not j)rocure the equipment. Neither can it be said that the 
growth of business is so phenomenal; it has been in almost a constant ratio 
since 1897, equally open to the foresight of enlightened men. 

In Texas, Oklahoma, and Kansas there are only seven systems of rail- 
roads, viz. : 

The Santa Fe System; the Rock Island System, with which is affiliated the 
Frisco System; the Colorado and Southern System; the Missouri, Kansas and 
Texas System; the Gould System, and the Southern Pacific-Union Pacific 
systems. These systems practically embrace all south of Missouri River lines 
south of Nebraska and west to the Pacific. The annual reports of each will 
show their entire ability to have bought, out of net earnings, all necessary 
equipment, and to have built all sidings necessary, after paying interest on bonds 
equal to their value, and after paying fixed charges. 

As an example of relative equipment, tracks, tonnage, etc., shown for years 
ending June 30, 1900 and 1906, take the Santa Fe System as fairly illustrative 
of a southwestern line reaching, as it does, from Chicago, via Kansas City, 
to all important Kansas points to Galveston and other important Texas points, 
to many Oklahoma, New Mexico, Colorado, and Arizona points, and to the 
Pacific coast: Mileage in 1900, 7,768; ton miles per mile of line, 456,502. 
Mileage in 1906, 8,827; ton miles per mile of line, 665,878. Increase of rail- 
road mileage, 13.6 per cent. Increase of ton miles, 46 per cent. Freight cars 
owned in 1900, 26,338. Freight cars owned in 1906, 42,769. Increase, 62 per 
cent. Stock cars owned by the system in 1900, 2,790. Stock cars owned by the 
system in 1906, 4,181. Increase, 50 per cent. 
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Aggregate tons of live stock moved by constituent roads, 1900, 1,263,961 tons; 
in 1906, 1,203,550 tons, a decrease of 5 i)er cent. There are considerable dupli- 
cations in the aggregated tonnage, but it is sufficiently accurate for comparative 
l>urix)ses. The tons of live stock carried 1 mile is not asct^itainable ti'om the 
reports. 

As is well known, a large tonnage is carried in private cars, like refrigerator, 
fruit, and stock cars, but they were not less in number in UMM* than in IIHK), but 
greater. 

So it is that a large amount of freight is always moved in foreign cars, but 
that has always been so, and the cars of the company off its line supposedly 
offsets foreign cars on its lines. 

Freight locomotives < wned in 1900 by the system, l,OSr), and in IIKMJ the num- 
ber had increased to 1,651, or 52 per cent. 

The capacity of both cars and locomotives Increased very largely. Actual 
car loading (an average of all loaded cars) increased about 15 ver cent, while 
the traction i)ower per locomotive increased more, and, adde.l to improvement 
In track and grades, increased probably not le?s than 25 per ce:it per locomotive. 

The per cent of increase of yards and sidings trackage to the main track 
mileage was about 4.5 per cent, undoubtedly much less than requirements of 
the growing business, as it is well known the yards and sidings have been 
crowded for years. 

Now, the conclusion from these fij^ures inevitably follows that, if this system 
of road was so equipped that it could and did perform a satisfactory service 
in 1900, there is no apparent reason why it should not have done so in 1906, 
because its equipment and facilities, in proportion to the tonnage, is much 
sui)erior, both in quantity and capacity, with the single exception of yards and 
sidings trackage. 

As another example, take the Burlington System, occupying a territory 
farther north and northwest : 

Mileage in 1900, 6,221 ; in 1906 it was 8,473. Per cent of yards and sidings 
tracks to main line, in 1900, 20.51 per cent; in 1906. 24.79 per cent. Total 
freight cars in 1900, 37,236 ; in 1906, 46,527. Freight locomotives in 1900, 951 ; 
in 1906, 1,435. Tons carried 1 mile per mile of line in 1900 amounted to 477,367, 
while in 1906 it was 732,306. Stock cars in 1900, 5,291; in 1906, 6,663. 

IJve-stock tonnage not reported, but evidence before the C<nnmission showed 
it to be approximately 120,000 cars, and the Santa Fe System approximately 
100,000 cars. 

The percentage of increase in average car loading of all freight was about 
30 per cent for the six years ; the number of locomotive freight train miles per 
iniie of line decreased on both these roads from 20 to 40 per cent, while the 
ireight train tonnage increased over 90 per cent in case of the Burlington and 
30 to 40 per cent in case of the Santa Fe. 

When all these facts are considered, and the fact that the service was fairly 
good in 1900, there exists no ground for the contention that the roads can not 
now give good service, if they will be content to give more frequent use of the 
tquipment and greater promptness, possibly at slightly increased cost, though 
that is doubtful. 

The bill to which I wish to call your attention, namely. Senate bill 483, intro- 
duced by Senator Culberson, and House bill , introduced by Congressman 

Smith, of Texas, declares the duty of railroads to shippers to furnish all neces- 
sary facilities and to S-ve prompt and efficient service, and creates a new duty 
of railroads — to exchange cars as between each other, to load the same for car- 
riage to destination, to any point on a through route to which there is a joint 
rate, and compel shippers to promptly load and unload cars, to regulate demur- 
lage charges — and tlxes liability and penalties for disol)edience of the law (u* 
order of the Commission thereunder. It empowers the Connnission to make and 
I prescribe rules governing the service, in furnishing cars, exchanging cars, and 
demurrage. Certainly the shippers are entitled to it and the railroads will be 
immensely benefited by it. The principles of these bills, if enacted into law, 
will go far toward providing the means whereby the railroads may perform a 
satisfactory service and compel them to do it. 

We want a fair service for a fair rate, and this the bill is intended to secure. 

Conditions demand such an enactment ; the country demands it. 
Very respectfully, 

S. H. CowA>, 
Attorney for American Xatiofial Lire Stock Axsociation 

and Cattle Raisers' Association of Texas, 
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Monday, March P, 1908, 
Committee called to order at 10.40 a. m., Hon. W. P. Hepburn in 
the chair. 

CAR SHORTAGE ; SMITH-CULBERSON BILL. 

Mr. FALT.KNER. Mr. Chairman, there is a gentleman here, Mr. Lin- 
coln, a representative of the TTnion Pacific Railroad, who came on to 
be heard before the Senate committee and also to appear before this 
committee. If possible, I would like to have him heard now. 

7 he Chairman. Very well; Mr. Lincoln may proceed. 

STATEMENT OF MR. W. D. LINCOLN, CAR-SERVICE AGENT, 
UNION PACIFIC RAILROAD. 

Mr. Lincoln. Mr. Chairman and gentlemen of the committee, I 
represent the T'nion Pacific Railroad, and my name is W. D. Lincohi, 
car-service agent in charge of distribution of cars and transportation 
of that railroad. I appear before you to talk a little upon the sub- 
ject of reciprocal demurrage, or the subject-matter contained in the 
Smith-Culberson bill, from a railroad standpoint. I have a state- 
ment with me which I would like to file, and I would also like to 
make a few remarks in support of the statement. 

The Chairman. Please mark the statement and hand it to the 
stenographer. 

Following is statement filed by Mr. Lincoln : 

Section 1: What is a reasonable time? Suppose all shippers 
wanted to ship or load th? sam3 week. For instance, 100 hay ship- 
pers wanted to load 50 cars each, same week, would that be a reason- 
able time and a reasonable demand for cars? What would become 
of the market if cars were furnished ? Take into consideration ship- 
pers of other commodities also ordering cars in like numbers. Would 
it be a reasonable demand on the railroad ? 

It is not fair to all railroads to expect them to receive cars from 
their connections and send through without transfer. They may have 
a large surplus of certain kind of cars that would have to be moved 
empty along with the car that its connection gives it. Why should 
not a railroad transfer the freight into these empty cars and thereby 
save an empty haul in both directions? For instance, there is a de- 
mand for fruit cars in California. The Union Pacific has a large 
number of them at Council Bluffs, which "have to be moved to that 
territory. ^Vhy should they not be allowed to transfer the freight 
of other cars to the fruit cars to obtain loading for them, bearing 
in mind that if the other railroads' cars are sent to California under 
load there is no return loading for them, so the railroad is hauling 
fruit cars to California empty in the same trains^ they are hauling 
other freight cars loaded, and hauling the other freight cars east 
empty in the same trains they are hauling fruit cars east loaded? 
Is that business? Is that justifiable and fair to the stock and bond 
holders ? Would you handle your own business in that manner ? No, 
sir. Therefore this section should not be favorably reported on. 

Of course the freight should not be unnecessarily delayed in trans- 
fer, but should be transferred within twenty-four hours of receipt. 
If any damage on account of transfer, the shipper has redress in a 
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claim for damage, and they never overlook a chance to make a claim, 
but in this connection the shippers should be forced to pack their 
freight in more secure packages. They are using the frailest of 
boxes, and the cooperage is so poor that they are now lining barrels 
with glue to keep the oil from leaking out of them. You take the 
slack out of a train, or make a sudden stop, and you break the glue 
in some of the barrels and then your oil leaks out. I know of a case 
where a certain firm was shipping some cotton-seed oil and one of 
the truckmen set the barrel down a little hard and the glue qracked 
so they ran and got a pump and an empty barrel and pumped the 
oil outj as it had begun to leak immediately. 

Section 2 : This is a pooling proposition and is not feasible, for you 
say a railroad can demand return of its cars. Take the Union Pa- 
cific, for example. The Chicago and Northwestern delivers a large 
number of cars to it loaded for California. They are out of our 
hands and control. The Chicago and Northwestern demand of us 
return of its cars. We are helpless. They demand of us an empty 
for every loaded car. That means we will have an empty haul per 
mile for every loaded mile. They will not accept as an offset for 
cars they give us under load the loaded cars which we give them 
destined beyond their line, for they say they are out of our control 
and no benefit to us. They majr load 500 cars of rail and deliver to 
us, not asking us for any empties for this shipment, as they had a 
surplus, and after shipment has gone forward, demand their return. 
Not take our cars because they have no use for them. They want 
their own cars to load in some other direction. 

Gentlemen, let the railroads settle this among themselvesi They 
will furnish the cars for the prompt movement of business; that is 
where they make their money. They are not tying freight up and 
letting it lay on sidetracks on purpose. They will get it to destina- 
tion just as quickly as their power will move it, and when business 
again picks up they will be in better condition to handle it. They 
have got additional power and are putting their power in condition 
during this lull. 

For the past two years none of the railroads have had the of)portu- 
nity to shop their power. During the past two years I venture to 
say there have been over 200,000 new cars built. The Union Pacific 
has had built 1,757 new cars and 120 engines during the fiscal year 
ending June 30, 1907. There has also been a large amount of double 
track laid down. The Union Pacific has laid nearly 300 miles and 
expects to lay more this year. All the railroads are getting in better 
condition to handle their business and should be let alone. The 
volume of business offered to the railroads in the past two years has 
been unprecedented and they were swamped. In fact, the factories 
were swamped. Why not make a law to impose a penalty on some 
of the steel mills, car works, and other producers ? They were all 
behind on their orders — some as far as a year ; but the poor railroads 
had to keep freight moving at the same time they had orders in for 
locomotives, cars, rails, etc., and could not get them ; but nothing is 
said as to a penalty for this shortcoming. 

Section 3: Do not burden the Interstate Commerce Commission 
with making rules and regulations providing for the time and man- 
ner of demanding cars or giving notice of shipments and for the 
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time within which cars shall be furnished to shippers. The rail- 
roads will furnish the cars and move them just as quickly as. it is 
possible to do so — that is their stock in trade — that is what they are 
built for ; that is where they make their money. Do not burden the 
Interstate Commerce Commission with making rules and regulations 
regarding the interchange of cars between railroad companies. They 
have rules of their own, and there is no trouble. They have rules and 
rates regarding compensation for use of cars, for cars damaged or 
de.itroyed, and no friction. The M. C. B. have rules and also an arbi- 
tration'board and its finding is final. 

Do not burden the Interstate Commerce Commission with any de- 
murrage rules. The railroads have demurrage rules, and they are 
very lioeral. If any shipper or consignee has any complaint, let him 
present it to the Interstate Commerce Commission, and the railroads 
will be upheld. In fact, their demurrage rules are too liberal. Forty- 
eight hours on a lar^e number of commodities is twenty-four hours 
too much. Take gram for instance. Why give forty-eight hours free 
time ? The car will be loaded in two hours at the small country ele- 
vators. Why give forty-eight hours in unloading grain? Practi- 
cally all of the up-to-date elevators will unload 75 cars per day. 
Ninety per cent of your industries will load and unload cars in four 
to five hours. Why make it forty-eight hours? Of course, there 
are some commodities and places that will require forty-eight hours. 
We give it to them as a matter of fair business equity. 

You say three days' notice is ample for a railroad to furnish five 
cars or less, for loading ; five days for ten to five cars, and eight days 
for over ten cars. Look out ! You have a colored man in the wood- 
pile. You have a joker here, and you are opening the door for legiti- 
mate rebating. You are also going to penalize the railroad if they 
don't furnish the cars, but what are you going to do to the shipper 
or the would-be shipper if the cars are furnished and the would-be 
shipper don't load them. How is the railroad to get any redress? 
They may sue for damages, but if the would-be shipper is an irre- 
sponsible party, what would they do with a judgment? This is a 
one-sided deal ; and it is not fair to the railroads. 

You say the Commission should be empowered to prescribe a 
minimum time within which freight shall be moved from point of 
origin to destination, or delivery to connecting carriers. This is 
something no person on earth can regulate. You have a lot to con- 
tend against — wind, weather, power, break ih twos, accidents, meet- 
ing and passing of trains, and a congested railroad. The railroads 
are fined if mail trains or trains cari'yiiig the Government mail are 
thirty minutes late at terminals. Are we to give the freight trains 
rights over the passenger trains? No, sir. The railroads want to 
make their schedule with freight trains. The quicker they get to 
the district terminal the better oflF all concerned are, and no overtime. 
Freight trains are not held on sidetracks just for fun. Take a 
freight train that has a schedule of 12 miles per hour — this is the 
average — and that train will make an average speed of 17 to 20 miles 
per hour to make its schedule over the district. They have to clear 
the time of passenger trains ten minutes. They want long time to 
go to a station against a passenger train, for they have to stop at 
the first passing track switch and head in, and there is a liability of 



CAB SUPPLY AKD TRAIN SBRVICB. 6fi 

breaking in two. After the passenger train has passed they have to 
pull out of the passing track, stop and close the switch, and start 
again. If they make a good meeting point it will take them at least 
twenty-five to thirty minutes for each passenger train. This applies 
to both single and double track, except on double track they hav^ 
only to keep out of the way of passenger trains following them- 
Theref ore, do not pjut a minimum speed limit on movement of freight, 
as the railroads will move it just as fast as it is possible to do sa 
They want to get it to destination so cars can be released. The more 
cars available, the more business the road has. 

Section 5 : As stated before, the railroad is liable to the shipper if 
cars are not furnished, but the shipper is not liable to the railroad if 
cars are furnished and not used. This is not fair, more especially 
when you want to double the damage for failure to furnish cars 
for stock. What will you do with the stock shipper that orders 10 
cars to load to-day and his commission firm wires him, " Market ig 
off, don't ship?" What redress has the railroad company got for haul- 
ing those cars, say, 100 miles and then not used? 

You want to give the railroad the right to unload freight at ship- 
pers' cost and expense. If they did, they would have to put on a 
watchman to see that the freight was not carried off, and they would 
be liable for the freight so unloaded until the charges had been paid. 

The railroads will agree as to what shall be paid for use of cars, 
and they now have rules for settlement of cars destroyed or damaged. 

Section 6 : Here you are again penalizing and fining the railroads, 
and the fine goes to the Government for each violation to furnish 
cars to shippers — this penalty, in addition to the one the shipper is 
supposed to get. Why not put the shipper in the same boat with 
the railroad^ and fine the shipper not less than $25 or more than $100 
for each day he fails to load the cars that are furnished on his order? 
These penalties and fines are all on one side, and I would ask the 
honorable committee to recommend the bill do not pass. 

In Idaho and Wyoming during the sheep movement cars were or- 
dered by persons who did not intend to use them, but sell them to 
other shippers who could not get cars at that time, as their turn had 
not come. It is not unusual for the railroads to have orders on their 
books at the last of the sheep season for 1,000 to 2,000 cars, and all at 
once no cars wanted, and they have to haul the empty cars back. We 
generally hear the sheep men say about the time the sheep business is 
at its height, that if they don't get cars they will have to drive sheep 
back to the ranges, but we have managed to move the sheep each sea- 
son. If the railroad could furnish all the cars ordered at the time 
wanted, there would be no market. In fact, if you flood any stock 
market with 30,000 to 40,000 sheep one day, it drops a few cents. So 
for the good of the shipi)er it is best that the railroads can not fur- 
nish all the cars at one time. 

Our rule is, in handling live stock, that where there are shipments 
of 15 cars or over, in one train in Wyoming or the mountain districts, 
we will not have more than 30 cars, or 1,000 gross tons, of all kinds oj 
freight in that train, and 45 cars, or 1,500 gross tons, in Nebraska or 
Kansas. We have no speed limit on stock trains, but we try to make 
15 miles per hour in mountain districts and 17| miles on plains or 
valley districts. Superintendents can cut tonnage to move traffic if 
in their judgment it is best to do so. 
37222—08 6 
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The 36-hour law on live stock tends to lower the average number 
of miles per hour on shipments from loading point to destmation, as 
it is not safe to take chances. If you- have eight hours to go from one 
district terminal to another, where there are feeding yards, the super- 
intendent is not going to take the chance, but he is going to unload 
the stock. Ordinarily, he could make the run in six to seven hours, 
but something unforeseen may occur — strain break in two — car derail 
at a switch, and then the 36-hour limit will be exceeded and the rail- 
road fined. We had a case where we had a shipment of sheep un- 
loaded at Rawlins ; we had eight hours to go to Laramie and unload 
to be within the 36-hour limit; could not afford to take the chance* 
Shipper filed a complaint with the Department of Agriculture be- 
cause he had to unload at Rawlins — claimed bad water. Now, the 
water at Rawlins is as good as any Lake Michigan water. It is 
pumped from the North Flatte River to Rawlins — 15 miles, and it is 
pure mountain water — very little alkali in it. I just cite this to 
show the disadvantages the railroads are laboring under, when they 
are doing all they can for the benefit of the stock shipper. Stock: 
trains are generally given preference over all other trains except 
passenger trains, and sometimes to help out a stock train, a passenger 
train is put on the sidetrack. They are very often run as section of 
passenger train with the same rights as a passenger train. 

I had the pleasure of attending a meeting of the Wyoming Wool 
Growers' Association January 9 and 10, and the president in his ad- 
dress tried to impress upon them the importance of fattening their 
dieep on the ranches instead of shippers trying to ship their sheep 
from the range to the market in sixty days. It causes a congestion, 
shortage of cars, and low prices. 

Referring to Mr. Cowan's statement that the average number of 
miles per car per day is between 20 and 30 miles, I consider 32 to 34 
miles per day a good average for freight cars. You must take into 
consideration that this average includes all the cars which are in the 
shops and in the yards in bad order. For illustration, take a car 
loaded with lumber. It moves from originating point to destination, 
100 miles, in one day. It will take two days to unload the car. You 
will notice this car only averaged 33^ miles from the time it started 
until it was released and ready to reload. Stock cars during the 
busy season will average from 60 to 75 miles per day. This on ac- 
count of the quick loading and unloading of cars after arrival at 
destination. 

For the fiscal year ending June 30, 1907, Union Pacific revenue 
freight cars averaged 32 miles per car per day, of which stock cars 
averaged 41.7 miles per day. The highest average per day during 
any one month was in September, when they averaged 71.7 miles per 
day ; lowest in February, when they only averaged 25 miles per day. 

The average number of gross tons per train for year ending June 
30, 1907, was, main-line trains, not including branches, 1,084, whereas 
during the months of the heaviest movement of freight the average 
Was, October 1,112 and November 1,060. This shows that during the 
months of our heaviest movement of freight our average tonnage per 
train is not materially increased. 

The average speed "which we made on stock trains of 15 cars and 
over last fall was. Green River to Cheyenne, 15 to 17,4 miles per 
hour. Cheyenne to North Platte the average was about 15 miles per 
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hour. North Platte to Omaha they ran from 10 to 18.6 miles per 
hour. You can notice as the congestion increases the speed dimm- 
ishes. There was at that time a congestion from Sidney to Missouri 
River, whereas west of Sidney there was very little if any congestion, 
and were able to make our stock schedules where the congestion dia 
not exist. At the present time our stock trains are about making their 
schedule. 

I notice in a statement filed by Mr. Cowan, testimony of Mr. C. W. 
Merchant, he claims that one cause of shortage of stock cars is on ac- 
count of loading them with other than stock. Now it is a fact that 
45 per cent of the mileage of stock cars is empty. Railroads, when- 
ever possible, will load stock cars with any kind of freight suitable 
in the direction of which they would naturally be moved empty. 
They are most generally loaded with ties or rail, and as it is company 
material, they are unloaded promptly on the ground. If they would 
not use the cars for this purpose, tney would be moving cars empty in 
same trains in which they haul this material. Naturally, it is eco- 
nomical to use cars and it does not keep them out of the stock service, 
as they are being moved loaded in the direction of which they would 
naturally be moved empty. 

Mr. McKinzie, when ne was before the committee on February 14, 
made the statement, in answer to a question from the chairman, page 
66, would thejr (the railroads) rather carry other freight than that 
freight (meaning stock), Mr. McKinzie said " Yes, because they do 
not nave to pay for this train service. They leave the cars standing 
there until they get heavy trains, which they can readily move." Now 
it is a fact that during the years that these Texas cattlemen have been 
complaining about poor service all the railroads have had more busi- 
ness than they could handle, and did not have the power to move what 
business was in sight. I can safely say that there has been no time 
with the past two years, up to November 1, when any railroad had 
to wait for cars to fill up trains at district terminals. The trains 
were waiting for the engines. 

Mr. de Ricqles in his testimony claims that a reasonable speed is 
15 miles per hour on the mountain roads and 20 miles per hour on 
the plains. He does not take into consideration that some trains 
have got to sidetrack for others. Take a fast passenger train. Their 
time-card schedule runs from 35 to 40 miles per hour, but to enable 
them to make this schedule and enable them to make the stops they 
have to run from 45 to 55 miles per hour. The average speed of a 
freight train which has a schedule of 12 miles per hour is from 18 to 
22 miles per hour to make this schedule. 

Referring to Mr. Cowan's statement regarding tonnage of the rail- 
roads in 1900 and 1906, would say that the railroads were, naturally, 
hauling more tonnage to the train in 1906 than they were in 1900. 
This on account of improved conditions of roadbeds, also heavier 
rail and heavier power, but taking into consideration the density of 
traffic, they were making as good time in 1906 as they made in 1900. 
In 1900 the traffic was Tight; very few trains on the road and very 
little to delay trains after they started from terminals. 

There is a good deal of dinerence in a layman telling you how to 
do a thing and a man of experience in the business trying to accom- 
plish what the layman thinks is very easy to do. I nave known of 
cases where passengers on trains would be delayed on side tracks 
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forty or fifty minutes, waiting for another train, and they would say, 
" Well, we could have gone to the next side track for this train ; why 
are we held forty or fifty minutes here ? " They do not know the 
prospects are that train had an engine failure or was delayed in be- 
tween the passing tracks, and the delay was unavoidable, or the train 
which caused the trouble could not be reached by telegraph. There- 
fore, you can not let the other train go forward unless you invite an 
accident. 

Mr. Lincoln. The first section of the bill treats the subject as to 
reasonable time in furnishing cars, but it does not state what would 
be considered a reasonable time. It does not take into consideration 
the diflBculties in a large number of shipments of the same commodity 
in ordering cars on the same day. If the number of cars ordered by 
the different shippers for loading on the same day were furnished 
in a great many cases it would affect the market, as the railroads in- 
tend to furnish cars just as quickly as it is in their power to do so. 

The Chairman. You say that the prompt furnishing of cars mi^ht 
affect the market. Do we understand that the railroad companies 
exercise a supervision over the furnishing of cars because of the 
effect that prompt furnishing might have on the market ? 

Mr. LiNcx)LN. I did not intend to convey the idea that the prompt 
furnishing of cars would affect the market in that light; for in- 
stance, take it in the hay districts, where, say, 100 hay shippers wanted 
to load the cars in one week. It would hardly be possible to fur- 
nish each shipper with the number of cars he wanted, but if the cars 
were furnished and the market was flooded with hay, then in that 
case the market would naturally be affected. But the railroads do 
not wish to affect the market in that way ; that is, they do not want 
to have anything to do with it. I was just mentioning the case in 
connection with certain places where it would affect the market if 
they furnished all the cars at the time they were ordered. 

Another clause in the bill is the reciprocal clause, or the free inter- 
change of cars. This free interchange of cars is right in one way, 
but the railroads at times have a large number of cars which they 
wish to move in the direction in which their tralBc is moving, and 
they would like to have the privilege of transferring the commodities 
in these cars to save them an empty haul; for instance, when the 
fruit cars are being moved to California to move the fruit shipments 
from California east, there will be three or four hundred cars to move 
out to California. Unless they can get loading for those cars they 
will have to be moved empty. If they are given the privilege of trans- 
ferring freight from other cars that are being delivered to them, it 
will save that empty haul upon a lar^e number of cars that they 
would naturally haul west with this freight. 

The Chairman. If the fact that the movement of a certain quan- 
tity of freight, we will say from a California point, involves the fact 
that to reach that and to comply with the movement it is necessary 
to haul the empty cars long distances, does that condition affect the 
rate, and is that taken into account in the fixing of the rate ? 

Mr. Lincoln. I do not know much about the rate proposition, be- 
cause I am a transportation man and not a traffic man, so I would 
not like to answer that. But I will say that the traffic department 
does confer with the operating department as to this empty haul in 
fixing the rates. 
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Mr. TowNSEND. Mr. Lincoln, do the roads generally that you are 
acquainted with have sulBcient cars with which to do the business of 
their roads? 

Mr. Lincoln. For the past two years, up to the 1st of November, 
the roads were short of equipment, but it was on account of inability 
to procure them from the factories, the car works, and from the loco- 
motive works. One reason for the shortage of equipment was on 
account of the shortage of the power to handle the cars and on account 
of the shortage of track room — ^that is, not enough double track. 

.Mr. Town SEND. Do all of the roads have sulBcient equipment, do 
you think, or do some have sufficient and others much less than what 
IS necessary ? 

Mr. Lincoln. Some have sufficient and others do not have sufficient. 

Mr. TowNSEND. Supposing that you could arrange some plan 
whereby each railroad company could in time — in a reasonable time 
at least — get its equipment back on its road. That would disclose, 
would it not, which had sufficient equipment and which road had 
not? 

Mr. Lincoln. Yes, I think it would. 

Mr. TowNSEND. And if that could be determined would it not be 
quite an easy matter to solve the car-shortage proposition so far 
as lack of cars is concerned. 

Mr. Lincoln. You could solve the problem as to who was de- 
ficient in equipment. 

Mr. TowNSEND. Is it the custom of the railroad companies in get- 
ting cars from other lines to ship them on, away from their point 
of starting? 

Mr. Lincoln. No, sir. Take the grain roads; when the grain is 
moving very heavily it is impossible for them to get enough cars to 
take care of the movement, and if they were to buy enough cars to 
take care of the movement they would have a surplus of cars during 
about eight months out of the year, so they naturally call upon the 
lines which move the grain from their connection for a proportion 
of cars to take care of that movement. 

The Chairman. T have seen the statement that the average rate 
of speed of a car of freight was 25 miles a day. I have seen thd 
newspaper statement that in a speech delivered by Mr. Hill he 
alleged that that was the average rate at which freight moves. 
Some gentleman here has said that 25 miles was the average rate. 
Do you believe that to be true ? 

Mr. Lincoln. That is the avereage miles per car per day. 

The Chairman. That is, taking the number of all cars in the 
United States and all the miles of the movement ? 

Mr. Lincoln. Yes, sir. 

The Chairman. In your judgment isn't it possible to a great deal 
more than double that by a proper and efficient movement of cars? 

Mr. -Lincoln. Well, it is. 

The Chairman. What is the reason that that small average is 
tolerated by railroad men; that is about a mile an hour. 

Mr. Lincoln. In order to answer that I will have to explain re- 
garding the way they work that average up. They take the num- 
ber of miles made hj the cars and divide it by the number of days, 
which includes cars m shipment and waiting repairs, it includes cars 
that are waiting unloading — for instance, you can take a carload of 
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lumber moving for 150 miles in one day, or twenty-four hours, and 
that car will he on a side track for two or three days before it is un- 
loaded. That delay goes into the SLYerdige miles per car per day, 
and that will bring that car down to about thirty or thirty-five miles 
a day. But the average that Mr. Hill spoke of takes into consid- 
eration all the cara on all of the railroads. On a coal railroad the 
average is low, while on the roads where you have a small amount 
of coal the average is higher. 

The Chairman. On your road, the Union Pacific, after a train 
is loaded at San Francisco, or* rather at Oakland, is there any diffi- 
culty in moving that car right along — that is, any difficulty in the 
way of safety, or impossibility because of high speed of moving 
that at the rate of 300 miles per da^ ? 

Mr. Lincoln. Three hundred miles a day is a little high. 

The Chairman. That is 12 miles an hour, and a little over. 

Mr. Lincoln. Of course you have got to take into consideration 
your stops at district terminals to change engines and crews, the 
water stops, and your stops for orders, meeting trains and so on. 
You take a train with a schedule of 12 miles an hour moving from 
a district where there is heavy traffic, and to make the schedule of 
12 miles an hour the train will have to run from 20 to 25 miles an 
hour between stations. 

The Chairman. Ordinarily that can be done with safety, can it 
not? 

Mr. Lincoln. Yes, it is done eveir day. 

The Chairman. What is the schedule of the train moving at the 
highest rate of speed from San Francisco, we will say, to Omaha, 
on your line? 

Mr. Lincoln. It is from 12^ to 13 miles an hour. 

The Chairman. That is the schedule? 

Mr. Lincoln. That is the schedule. 

The Chairman. Can trains ordinarily make that on time? 

Mr. Lincoln. Yes, sir. 

The Chairman. Without peril? 

Mr. Lincoln. They can at the present time. When there is a 
very heavy traffic movement there will be greater delay, and they 
would have to run faster between stations. 

The Chairman. Suppose that you had a double track, would there 
be any difficulty then? 

Mr. Lincoln. There would be a difference, because then you would 
only have to get out of the way to avoid the following passenger 
trains, and you would have no passenger or freight trains to meet 

The Chairman. Under such conditions, with the double track on 
your road, what would be a safe rate of speed for a freight train 
moving from San Francisco to Omaha? 

Mr. Lincoln. Do you mean a scheduled speed? 

The Chairman. Yes ; a safe and proper schedule speed. 

Mr. Lincoln. I would not want a schedule of over 15 miles an 
hour. 

The Chairman. In your judgment, could that be maintained? 

Mr. Lincoln, Yes, sir; on a double track. 

The Chairman. And about 12 miles an hour on a single track? 

Mr. Lincoln. Yes, sir. 
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The Chairman. That means that you could run all classes of 
freight in that way, so far as the mere matter of movement was con- 
cerned. 

Mr. Lincoln. Of course you have got to take into consideration 
your grades. 

The Chairman. I am speaking now of your road. 

Mr. Lincoln. Well, we could run those trains at a speed of be- 
tween 12 and 15 miles an hour on a double track. We would natu- 
rally have to run them a little faster on the valley lines than upon the 
mountain lines on account of the grades, but the average 1 think 
would be between 12 and 15 miles an hour. 

The Chairman. Are vou speaking now of a single or double track? 

Mr. Lincoln. A double track. 

The Chairman. I am asking you now with regard to the single 
track. 

Mr. Lincoln. Upon a single track we would not want to figure 
upon over 12^ miles an hour as the maximum. 

The Chairman. And from that down to 10 miles an hour? 

Mr. Lincoln. Yes, sir. 

The Chairman. But the rate of 10 miles an hour could be main- 
tained with safety in your judgment? 

Mr. Lincoln. It could where there is not a congestion of trains. 

Thp Chairman. Whenever there is a congestion on the line some- 
body has blundered, isn't that true? 

Mr. Lincoln. Not always; no, sir. The congestion is caused by 
the heavy movement of freight, and the congestion at terminals is 
caused by not getting cars unloaded and released after getting them 
to destination. 

The Chairman. Will you please define the word " released " as 
you use it there? 

Mr. Lincoln. The word " released," as I use it, is getting freight 
unloaded from the cars. 

The Chairman. You may proceed in your own way. 

Mr. Lincoln. You were asking about the average number of miles 
per car per day. Of course, I am only speaking from the Union 
I^acific Eailroad standpoint. Our cars on our own line average from 
32 to 34 miles a day all the year round. 

Mr. Townsend. Before you leave that other subject, when you start 
a freight train out from any terminal or any point of shipment, is 
it your custom to switch that along on different sidings for the pur- 
pose of making way for other classes of freight, or for the purpose of 
getting extra cars to put into that particular train? 

Mr. Lincoln. The purpose is, when we start a freight train out of 
a district terminal it will be either a through freight train of a local 
freight train. The through freight train will not stop between the 
different terminals, but runs right through. 

Mr. Townsend. What constitutes a through freight train ? 

Mr. Lincoln. For example, we will start a tram out of Council 
Bluffs with California freight in it. That is a through freight train, 
and the only stops it makes is at district terminals, outside of the 
stops for orders. It does no work between district terminals. The 
local freight train is one that stops at all stations switching and 
setting out cars and picking up cars. They would pick uj) cars and 
take them to the next district terminal for the through freight train 
to pick up at that terminal. 
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Mr. TowNSEND. Do you handle live-stock cars in that way. 

Mr. LiNCX)LN. It is according to how many cars are wanted for 
oading. If thejr wanted to load 15 or 20 cars of stock, then we will 
lend a train to pick them up. 

Mr. TowNSBND. Do 15 or 20 cars of stock constitute a train load ? 

Mr. LiNCX)LN. No, sir ; 30 cars. 

The Chairman. If you get 15 or 20 cars of live stock, how do you 
landle that? 

Mr. Lincoln. We would send a train to the loading station and 
oad the stock for the shippers, trying to move enough cars on that 
rain to make a full train out of the loading station. If not, we will 
pick up enough cars at the next district terminal to make a full train 
md run right along with them. 

Mr. TowNSEND. Your aim is to employ the full power of your en- 
gines in hauling trains? 

Mr. Lincoln. Yes, sir. 

Mr. Town SEND. So that they will run pretty close up to their 
capacity all the time? 

,Mr. Lincoln. Yes, exceptirg on stock; for instance, we can handle 
m our Wyoming division 1,300 tons to the engine, but on stock we 
)nly limit it to 30 cars, which would average about a thousand tons. 

Mr. TowNSEND. I suppose your company has considered the prop- 
)sition as to whether it is more profitable for them to handle the 
Freight quickly, though sometimes loaded light, as we say, and re- 
turn again, as compared with the proposition of waiting until they 
yet the 13,000 tons in a train. 

Mr. Lincoln. That has been considered and it is used sometimes, 
rhe superintendents have instructions to use their own judgment. 
ks I say, for the past two years we have always had the tonnage 
it the district terminals to fill those trains up. We did not have 
Defore ; we were waiting for engines. 

Mr. Town SEND. There has been a great deal of complaint before 
:his committee and through the mails — I take it the rest of the com- 
nittee have had the same experience that I have had in that re- 
spect — that what they are pleased to term the " tonnage system " has 
w^orked serious injury to the shipper, especially regarding live stock; 
:hat they have been obliged to have their stock switched on the 
sidings and held an uncorscionably long time in order to get some 
more cars to put in that train. That is one of the most serious things 
that- they have complained of. 

Mr. Lincoln. I think their complaint is proper on some railroads, 
from what I hear; but on the majority of roads I think that they 
iiandle the stock business to the best of their ability and to the best 
advantage of the stock. 

Mr. TowNSEND. This bill would not affect you, would it? 

Mr. Lincoln. The bill would naturally atfect us the same as any 
5ther road, for we may sometimes get caught ; for instance, that part 
in regard to the free interchange of cars. In fact, they want the rail- 
roads to furnish their connections cars to move the stock off the con- 
necting lines, while possibly the road which has to furnish the cars 
lias more orders for cars on its own lines than it can possibly take 
care of. That is where it would affect our road. 

Mr. TowNSEND. That has impressed me in the same way that it 
[las you. I could not quite understand how that could be brought 
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about, and therefore I have been quite inclined to the notion that 
if we could provide some way by law, or under the discretion of the 
Conunission, whereby rules could be adopted governing the return 
of cars, at least that they shall be sent back in the direction of their 
ownership, that possibly we might overcome this difficulty. I would 
like your opinion about that. I may be entirely wrong about it. 

Mr. Lincoln. That would pretty nearly overcome the shortage 
of cars in some districts, but the railroads under the American Rail- 
road Association have that matter in hand, as to a way of having 
the cars returned. 

Mr. TowNSEND. Will the plan be adopted ? 

Mr. Lincoln. They are still working on it. 

Mr. Mann. Mr. Lincoln, in your paper do you discuss the question 
of handling empties ? 

Mr. Lincoln. No, sir. 

Mr. Mann. I wish very much that some expert railroad man like 
yourself would explain fully to our committee, either orally or 
through a written statement, ]ust how you aim to handle empty cars. 
I do not wish to detain you now, but you might send us a written 
statement. 

Mr. Lincoln. I am here to give information to the committee.. 
Take, for instance, stock cars in the heavy movement of stock; we 
handle those cars in train-load lots just as quickly as they are released 
at the stock yards, and, in fact, we bring trains of stock into South 
Omaha or Kansas City, unload them in the early morning, and try to- 
make the market by 3 or 4 o'clock in the morning, and we will have 
practically all of those stock cars moving back west by noon. 

The Chairman. Would those be your cars, or, suppose they were 
cars of another line ? 

Mr. Lincoln. They would be practicalljr all our own cars. 

The Chairman. What would you do with the stock cars that be- 
longed to a line east of you ? 

Mr. Lincoln. We would turn them over to the owning line at the 
yards. 

The Chairman. Would you do that now in cases where you needed 
the cars on your own line ? 

Mr. Lincoln. Yes, sir. 

The Chairman. Invariably? 

Mr. Lincoln. Yes, sir. 

The Chairman. Is that the rule? 

Mr. Lincoln. That is the rule ; that is, unless we have permission 
from the owning line to use the cars. 

Mr. TowNSEND. But that is not the rule with the roads generally ? 

Mr. Lincoln. It was not the rule six months ago. 

The Chairman. Is that rulfe of recent date? What would they 
have done six months ago when there was a great demand for cars? 
Would you have moved them back west or delivered them to the 
road across the river? 

Mr. Lincoln. I would have delivered them to the owning line, be- 
cause we have arrangements with them to have cars at terminals, more 
especially stock cars. We furnish more cars for stock to go east than 
the connecting lines send to our own lines. 

The Chairman. Suppose when you had delivered, we will say, to 
the Burlington road at Omaha 30 stock cars, at the time whent 
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you have no great demand for them, what would have been the 
-effect upon your road if they had been compelled to deliver to you on 
that same day an equal number of stock cars that perhaps you did 
not want? Suppose you delivered your cars loaded to them; what 
•effect would that have had upon your road ; would it have been bene- 
JBcial or otherwise? 

Mr. Lincoln. At the present time it would not be beneficial, but 
in the fall of the year when the stock is moving heavy it would be a 
benefit to the road ; but at the same time you must take into consid- 
•eiation that the Burlington and the other connections are giving us 
•cars to take out on the road and load back to them. As I say we 
^ve them more of our cars than they give us of theirs. 

Mr. Mann. Is that true all the time, that you give them more of 
your cars than they give you back? 

Mr. Lincoln. That is true of the stock shipments, but not any- 
thing else. They give us more box cars than we give them. 

Mr. Mann. Are stock cars used for any other purpose? 

Mr. Lincoln. We use stock cars to handle rails, ties, and the low 
■commodities of freight. During the stock season we use them to 
handle company material and rails in the direction which they will 
have to move empty, that is we save the empty haul, at the same time 
getting the car to destination promptly with our material. When 
the stock season is over — -we only have two seasons there, in the fall 
And in the spring — we put the cars in the coal trade. 

Mr. Town SEND. If that rule were foUoAved invariable, returning 
cars under the rule which you say exists between you and the con- 
necting lines, and if the cars from one road were returned to that 
road or in its direction within a reasonable time, do you think we 
Avould have much complaint about car shortage? 

Mr. Lincoln. Well, not if they were returned in a reasonable 
time. You must take into consideration that the volume of business 
that the railroads have had to handle in the past few years has been 
more than they could take care of. 

Mr. Kennedy. That has been a limited shortage? 

Mr. Lincoln. There has always been a limited shortage, and there 
lias been a shortage of the receiver not having capacity or facilities 
for unloading cars promptly. 

Mr. Kennedy. Does your road pay a mileage rental for cars to 
iiny other road whose cars travel over your line? 

Mr. Lincoln. We pay the per diem. 

Mr. Kennedy. And that per diem you pay from the time the car 
gets on your road until you deliver it back or until the road gets it? 

Mr. Lincoln. We pay per diem until the time the car is received 
hy its line or delivered to some other line. 

Mr. Kennedy. So that the car is supposed to earn a rental for its 
use while it is out of possession of the owning company ? 

Mr. Lincoln. Yes; every day. 

The Chairman. What is that per diem? 

Mr. Lincoln. Since the 1st of March, 25 cents a day. 

Mr. Kennedy. That is based upon the idea* that it is impracticable 
for each road to do business with its own cars, and that you have to 
exchange cars? 

Mr. Lincoln. It is based upon the idea that in the exchange of 
cars with one another there is a reciprocal arrangement made as to 
what the ^'^^^^i <^f the car will be. 
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Mr. Hubbard. Is that purely a rental, or in the nature of a penalty 
tending to compel the return of the car? 

Mr. Lincoln. It is a rental. 

Mr. TowNSEND. Why was it reduced to 25 cents? 

Mr. Lincoln. Well, a majority of the railroads thought that 50 
cents was entirely too high. 

Mr. Hubbard. Fifty cents would have operated to require the re- 
turn of the cars; that would have been a sort of a penalty, would it 
not, at the time you fixed it at 25 cents ? 

Mr. Lincoln. The rate was 50 cents prior to the 1st of March. 

Mr. Mann. Fifty cents was a rental of $175 a year on a car worth 
how much— $800, $1,000, or $1,200? 

Mr. Lincoln. At present they are paying $800 to $1,200 for a large 
box car. 

Mr. Mann. Then that was a rental of 15 to 20 per cent? 

Mr. Lincoln. Yes, sir. The rental was raised to 50 cents, more as 
a penalty than as a rental of cars. 

Mr. Hubbard. If the railroads really wanted the cars returned, why 
did they not preserve that amount, which would have been a penalty 
all the time? 

Mr. Lincoln. Because, since the business has fallen off materially, 
it has caused an unusual empty movement of equipment to get the 
foreign cars off the line and save the enormous expense of paymg out 
50 cents a day on cars ; in other words, take a railroad that nad 10,000 
cars on a line, that would amount to $5,000 per diem. 

Mr. Hubbard. When the demand for cars is great, is that amount 
fixed at what would constitute a penalty, or simply on the rental 
basis ? 

Mr. Lincoln. On the rental basis. 

Mr. Hubbard. So that even when the roads are in need of cars 
they do not provide anything in the nature of a penalty that would 
compel the return of the cars ? 

Mr. Lincoln. In answer to that I would have to go back, on this 
rental of cars or per diem basis: The rental of cars years ago, not 
very many years ago, was on a mileage basis. We paid 6 mills per 
mile for every mile the car ran, and if it did not run they did not 
pay for it. Then they adopted the per diem basis of 20 cents a day 
with a penalty of 80 cents after ten days' notice. If a car was on 
the line twenty days perhaps they would charge that. Then they 
arranged for 25 cents, with a 75-cent penalty. Then they did away 
with the penalty and raised it to 50 cents straight. 

Mt. Hubbard. Why did they do away with the penalty feature ? 

Mr. Lincoln. Because they doubled the rate of per diem, from 25 
cents to 50 cents a day straight. Since there has been a large surplus 
of cars with the extraordinary empty movement to get the foreign 
cars home, they have reduced the rate to 25 cents a day with no 
penalty clause. 

The Chairman. Where has been the balance in your account, for 
moneys paid or received, for use of cars on your road ? 

Mr. Lincoln. For the past two years it has been against us. 

The Chairman. About how much? 

Mr. Lincoln. Well, I would not want to say because I do not know 
what the figures are, but it has been very large. 

The Chairman. Very large? 

Mr. Lincoln. Yes. 
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Mr. Kennedy. It is nearly always in favor of the terminal line 
where a great deal of freight originates, and against the IcMig line, 
isn't it? 

Mr. Lincoln. It is in favor of the terminal line where the freight 
originates, and who have the equipment to take the freight, and 
against the line which delivers the freight, on account of inability to 
get cars unloaded to move them back. 

Mr. Town SEND. Were you present at th^ meeting something like 
a year ago of the American Railway Association that discussed this 

?uestion of car shortage, and tried to get some general rule adopted 
or the return of carsf 

Mr. Lincoln. No, sir. 

Mr. TowNSEND. Do you know that there was complaint made at 
that time against certain of the great trunk lines, that they had very 
insufficient car equipage? 

Mr. Lincoln. No, sir ; I don't know. 

Mr. Mann. Would it be possible for a Union Pacific car to be 
picked up by the Northwestern line in Wisconsin ? 

Mr. Lincoln. Yes, sir. 

Mr. Mann. 'What would become of that car? 

Mr. Lincoln. The prospects would be very favorable for the North- 
western loading that car lor'some Wisconsin point. 

Mr. Mann. If it was at some station, and they wanted to put a 
load on it at that station, would they use it for that purpose? 

Mr. Lincoln. According to which way it went. If it went east to 
the seaboard, I do not think they would use it because they have more 
loading for the west by the way of the Union Pacific than they have 
Union Pacific cars for, so they naturally would rather furnish one of 
our cars than furnish one of their own when there is a shortage of 
cars. 

Mr. Mann. If it laid on that road for any time, they would pay the 
per diem for the use of the car, although lying there empty ? 

Mr. Lincoln. Yes ; pay the regular per diem rate for the use of the 
car while on their line. 

Mr. Mann. Even if it were on the side track to be unloaded ? 

Mr. Lincoln. Yes, sir. 

Mr. Mann. Even although it had run over their line only 10 or 12 
miles; it would not make any difference? 

Mr. Lincoln. No difference. 

Mr. Mann. As soon as it passes into their hands they are charged 
a per diem. 

Mr. Lincoln. If the car was on the line past the hour of midnight, 
they would pay 25 cents a day for it even if they had it only twenty 
minutes. 

Mr. Ryan. For every foreign car on the road ? 

Mr. Lincoln. Yes, sir. 

Mr. Kennedy. If the car was destroyed by fire, they would have to 
pay 25 cents per day until they reported the loss? 

Mr. Lincoln. Yes,- sir. 

Mr. TowNSEND. What objection have you to offer to the proposition 
allowing the Interstate Commerce Commission to fix reasonable terms 
upon which cars shall be returned or handled ? 

Mr. Lincoln. Well, I do not know that I have any objection. Of 
course they would have to go at it by getting some experts in that 
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line to give them the figures as to what it costs to keep cars in repair, 
and to what is the proper territory for the use of that car. That kind 
of a committee has been appointed by the president of the American 
^Railway Association to get the information so as to make a rate for 
the use of cars between railroads. This 25-cent rate is only tem- 
porary. 

Mr. TowNSEND. But the American Railway Association had not 
been able to agree on account of the great difference of opinion be- 
tween the representatives of the roads which have sufficient equip- 
ment and the representatives of the roads, which have not sufficient 
equipment. 

Mr. Lincoln. No; that has nothing to do with the rental of the 
car. 

Mr. Town SEND. I did not want to be understood as referring to 
the fixing of a rental, but as to fixing terms upon which they shall be 
returned. I mean by that to include something more than fixing the 
penalty for the keeping of the car, but fixing rules upon which they 
shall return the cars in the direction of the owning company. 

Mr. Lincoln. They have that under consideration now. 

Mr. Hubbard. Have they any rules now ? 

Mr. Lincoln. Yes; they have rules. 

Mr. EiCHARDSON. Don't you think, as a railroad man and from the 
standpoint of common sense and self interest, that it is their desire 
and earnest effort, because it is to their profit and advantage, to keep 
every car in use that it has? 

Mr. Lincoln. That is the desire of the Union Pacific Railroad, I 
know ; and I have no doubt it is the same desire of all the other rail- 
roads where they make their earnings on the movement of cars. 

Mr. Richardson. Isn't it to their money interest ? 

Mr. Lincoln. That is where they make the earnings. 

Mr. Richardson. Isn't it to their interest to look after these cars 
that straggle off and stray away to other roads and to get them back 
to their own trunk line as quick as possible for the transportation of 
their freight and the service of their own patrons ? 

Mr. Hubbard. Does not that depend upon the question as to 
whether some road may have more cars of other roads than the other 
roads have of their cars? 

Mr. Mann. Just at present it is to their interest to keep them off of 
the other lines, is it not? 

Mr. Lincoln. That is right. 

Mr. Richardson. I am arguing in regard to the incentive that 
operates upon all men to make all the money they can with the facil- 
ities that they have. Railroads do that, do they not? 

Mr. Lincoln. They try to. 

Mr. Kennedy. You spoke of the manner of your road returning 
cars to another road. Would it do any harm if we provided by law 
that all roads should practically do the same thing that you said your 
road would do as to the returning of cars? 

Mr. Lincoln. I can not say that it would do any harm. 

Mr. Kennedy. If every road did that, might it not prevent em- 
barrassment oftentimes of a road and facilitate the movement of 
freight? 

Mr. Lincoln. It might prevent embarrassment; no doubt it would. 



78 CAB SUPPLY AND TRAIN SBBVIOB. 

Mr. HuBBAKD. It would depend, would it not, on the penalty that 
was inserted in the law as to its enforcement; and what sort of a 
penalty could be put in such a law? 

Mr. Lincoln. 1 would not want to say. 

Mr. HuBBABD. Could you apply it in any other way than the way 
in which you have applied it in times past? 

Mr. Lincoln. That is the only penalty I could think of right now; 
the penalty for the return of the cars. 

Mr. Kennedy. Naturally, if they loaded a car after the car was un- 
loaded — loaded it and consigned it away off in another direction away 
from the home road — ^that might be punished in another way other 
than by a per diem on the car. 

Mr. Wanger. Is any attempt made by the railroad owning the cars 
to control their movement when they go upon other lines? 

Mr. Lincoln. There has been an attempt to control it, but it was 
not very well controlled. 

Mr. Wanger. The statement was made here that in the Pecos 
Valley country the live-stock people give notice to the Burlington 
system of their desire to ship large consignments of live stock, that 
the Burlington furnished tne necessary cars, but that the Pecos 
Valley line diverted them for other purposes, with the result that the 
live stock could not be shipped in proper season. Is it the custom of 
railroads to make any special attempt to control the use of cars so 
furnished ? 

Mr. Lincoln. It is the custom that when cars are furnished that 
they will be applied on that business. 

Mr. Wakger. That is for the receiving company to use them for 
the purposes for which they have been sent? 

Mr. Lincoln. Yes, sir. 

Mr. Wanger. Is that rule broken, or observed generally? 

Mr. Lincoln. Observed generally. 

Mr. Wanger. The statement was also made that the movement of 
live stock was less frequent and less expeditious in recent years than 
several years ago. What knowledge have you as to that ? 

Mr. Lincoln. The movement of live stock has been a little slower 
the last two years than it was before. 

Mr. Wanger. Has not the chief effort of the railroad companies 
been to minimize the cost of shipments rather than to expedite their 
movements ? 

Mr. Lincoln. Well, it would be on the other classes of freight, but 
on stock, on account of the heavy movement of freight and the in- 
creased amount of business done, it makes it impossible to make the 
same schedule that they did three or four years ago when they had 
three trains on the road. At the present time they move ten or fif- 
teen at the same time, and that has been the cause of the slowing 
down of stock movement. 

Mr. Wanger. That is more of a desire to have large trains and not 
so max y of them ? 

Mr. Lincoln. Yes. Take our own lines, for instance^ as I say, in 
Wyoming we only handle 30 cars of stock to a train, while with dead 
freight we will handle 45. In Nebraska, where it is water grade, we 
put the limit at 45 stock cars to a train, but we will handle 60 to 65 
cars. But we are not making the same average schedule per day 
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that we did three years ago, because we had more busmess on the 
line, more trains to meet, and it is impossible to get over the lines as 
quick as when we did not have so manv trains. 

Mr. BussELii. Does the increase oi tonnage per train have any 
effect upon the schedules? 

Mr. Lincoln. Excepting as I say, on account of the increased 
business. 

Mr. KussELL. Is that the only factor that has entered into the 
lessening of schedules? 

Mr. Lincoln. Yes, sir. 

Mr. Wanger. The increased tonnage has been more than met by 
the increased power of locomotives, has it not ? 

Mr. Lincoln. It has; yes. Going back to five years ago, we had 
smaller power, but we would handle about 25 cars of stock at that 
time with that power and make faster time. But we have more 
trains now. We had four passenger trains, two each way a day, while 
now we have about fifteen. 

Mr. Wanger. Does not that suggest the construction of additional 
trackage? 

Mr. Lincoln. It does, and we are building double track as fast as 
we can.' We built over 300 miles of double track last year. We have 
100 miles contemplated for this year. 

Mr. Wanger. That is, out of how many miles of single track does 
this 100 miles contemplate? 

Mr. Lincoln. The double track is on the main line from Council 
Bluffs to Ogden. We have a thousand miles of single track there, 
and the 300 miles of double track is on that line. 

Mr. Wanger. And the proposition for this year is to double track 
one- tenth of the amount of single track? 

Mr. Lincoln. Yes, sir. The railroads will be in better shape in 
the next six months to handle any business which may be offered 
than thej have been in the two years, because they have not had an 
opportunity to ship all their power and put it into condition. 

Mr. Mann. Again speaking of the empties, I suppose there are cer- 
tain seasons when certain freight is moved, freight that is not moved 
extensively at other seasons. When do you ship most of the stock on 
your road ? 

Mr. Lincoln. Most of the stock is shipped from the latter part of 
August up to the latter part of November. 

Mr. Mann. Do you have a special season for handling the Cali- 
fornia oranges? 

Mr. Lincoln. The California oranges start east by our line some 
time this month ; and then the deciduous fruit about the 1st of May, 
and that moves up to October. 

Mr. Mann. Do you handle much wheat? 

Mr. Lincoln. Our wheat is in Kansas; mostly, and that moves dur- 
ing the winter months. They have a spasmodic movement down 
there in August and September, then holding up a little while, and 
moving again in November and December. 
Mr. Mann. Do you handle much corn ? 
Mr. Lincoln, xes; according to the*market. 
Mr. Mann. You expect to provide equipment for the special sea- 
sons, I suppose? 
Mr. Lincoln. Yes. 
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Mr. Mann. If you would, under the law, exchange cars at termi- 
nals under the mere exchange of cars, would that supply you with 
your equipment for handling these services at special times? 

Mr. Lincoln. No ; I do not think it would supply us with enough 
•equipment to take care of the business just at that time. 

Mr. Mann. Does the movement of cars vary in the different sec- 
tions of the country with respect to certain kinds of cars at different 
times, such as refrigerator cars ? 

Mr. Lincoln. It may, by taking in the whole country, but not one 
•district. 

Mr. Mann. I mean the whole country. 

Mr. Lincoln. Yes, sir. 

Mr. Mann. How does a road manage to get the empty cars to take 
<?are of the special demand that it knows will occur at certain sea- 
sons? 

Mr. Lincoln. They make requisition on their connections for a 
certain number of cars to move the business by their line. 

Mr. Mann. Do they store those cars up on their own line? 

Mr. Lincoln. They do not take the cars until the business com- 
mences to move, and they naturally put their own cars in the service 
at the same time. 

Mr. Mann. Knowing that a certain movement of wheat will occur 
at a certain season and will require a large number of cars, how do 
you arrange to furnish those cars? 

Mr. Lincoln. Most of the wheat that moves in Kansas goes into 
elevators at Kansas City, and we try to get a large number of our 
own cars in that territory and stop the foreign cars coming from 
the west in that territory and give them a load to the Missouri River. 

Mr. Mann. Do you sidetrack those cars for a while and hold them? 

Mr. Lincoln. Yes. 

Mr, Mann. Then you commence preparing in advance for this car 
service ? 

Mr. Lincoln. We commence with the wheat about ten days in 
advance. 

Mr. Hubbard. Do you ask for cars from connecting roads? 

Mr. Lincoln. We do. 

Mr. Hubbard. What provision do you make, or could you inake, for 
furnishing your cars in exchange at the time you receive them from 
the connecting road ? 

Mr. Lincoln. We could not furnish them any cars, on account of 
the heavy movement of grain on our own line. 

Mr. Hubbard. If you were required to exchange cars, that would 
prevent your getting other connecting lines to contribute to your needs 
at that time? 

Mr. Lincoln. Yes, sir. 

Mr. Mann. Do your connecting lines want these same cars at the 
same time of the year for the same purposes? 

Mr. Lincoln. Some of them will, but with the majority of them 
the season might be a little bit later. 

Mr. Mann. Does wheat move shortly after it is harvested ? 

Mr. Lincoln. In Kansas, yes, sir. 

Mr. Mann. How is it as to the rest of the country? 

Mr. Lincoln. In Nebraska it does not move as quick; that is, the 
harvest in Nebraska is about three weeks behind Kansas. 
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Mr. Mann. As to the railroads running from the southern portion 
northj do they make an effort to provide cars for this wheat crop 
which matures in the South earlier and in the North later, so as to 
take care of the movements of wheat in its season ? 

Mr. Lincoln. Yes; they make the effort. 

Mr. Mann. Could that be done by a mere interchange of cars at the 
terminals, a mere exchange even, getting the same number that you 
give? 

Mr. Lincoln. No ; for the reason that most of that wheat goes into 
elevators at the Missouri River. 

Mr. Russell. How long did the car shortage complained of exist? 

Mr. Lincoln. Not over two years. 

Mr. Russell. You stated a while ago that you thought that the 
delay caused by these two features, failure of cars to be promptly 
released and inability of the railroad companies to secure them from 
the factories — ^what effort did your road make during the existence 
of the complaint to meet the extraordinary conditions growing out 
of the unusual amount of traffic as to the supplying of locomotives 
and cars? 

Mr. Lincoln. We got 120 new locomotives within the past year 
and a half and about 5,000 cars. 

Mr. Russell. You got that many ? 

Mr. Lincoln. Yes. 

Mr. Russell. Did you order more than you got ? 

Mr. Lincoln. Yes. 

Mr. Russell. That is, more than you could obtain? 

Mr. Lincoln. Yes. 

Mr. Russell. Was that on account of the extraordinary condi- 
tions existing at that time ? 

Mr. Lincoln. It was on account of the business increasing at all 
times ; we could see it, noticed it, and wanted to be prepared for it. 

Mr. Hubbard. Do you mean that you ordered before the need 
was actually upon you? 

Mr. Lincoln. Yes, sir. 

The Chairman. What would have been the effect upon the car 
shortage during the early part of this past year if other roads had 
promptly returned the cars that they received and that belonged 
to another road? Would the procedure have made any difference? 

Mr. Lincoln. It may have made a slight difference, but it would 
have been nearly impossible to have done it. 

The Chairman. Suppose that they had done it without any refer- 
ence to those cars, by detaining them a day or two for return, and 
returning the car promptly as soon as it was empty ; suppose every 
road had busied itself to return cars that belonged to another road, 
what would have been the effect of that upon the moving of the 
great volume of trade? Would the movement have been less or 
greater? 

Mr. Lincoln. The movement I do not think would have been any 
greater, for it was a question of power to move the freight. 

Mr. Russell. Do you mean by power the lack of locomotives? 

Mr. Lincoln. Yes, sir. 

Mr. Hubbard. You spoke of additional locomotives. How do the 
locomotives among the 120 that you have received compare in the 
power with the equipment you had before that time? 

37222—08 6 
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Mr. Lincoln. They are about the same, though they may be a 
little heavier. 

Mr. Hubbard. But about the same, for the most part? 

Mr. Lincoln. Yes, sir. 

Mr. EiCHARDsoN. Did I understand you to say that if the law had 
required the return of all the cars promptly that it would have been 
impracticable to have complied with that law ? 

Mr. Lincoln. Yes, sir. 

Mr. Richardson. Why? 

Mr. Lincoln. Because the road did not have the power to move 
the business and return the cars promptly. 

Mr. Richardson. Do you mean that with the power the conunon 
carriers had they could not have complied with that law because it 
would have been impracticable? 

Mr. Lincoln. Not at that time. 

The Chairman. How many additional engines would you have 
had to have upon vour road at that period a year ago to promptly 
move all of your freight? 

Mr. Hubbard. And to also return all cars? 

Mr. Lincoln. I can not give you an answer to that. 

The Chairman. Well, approximately. 

Mr. Lincoln. Because the trackage cuts a large fi^re. 

The Chairman. But you have imputed the failure to lack of 
power. 

Mr. Lincoln. It was a lack of power and also of trackage; but we 
did not have the power to move all freight. 

Mr. Hubbard. On the same trackage would additional power have 
done the work? 

Mr. Lincoln. Not all of it. We are still short some trackage. 

The Chairman. Aside from this matter of trackage, how many 
locomotives would you have needed additional? 

Mr. Lincoln. I don't know as we would have needed any more 
after we got this 120 that was ordered last year. 

The Chairman. As to that 120, was that a net gain of locomotives? 

Mr. Lincoln. Yes, sir. 

The Chairman. As to the 5,000 cars, was that a net gain? 

Mr. Lincoln. Practically net gain. 

The Chairman. You sunered no losses from old cars ? 

Mr. Lincoln. Very few, though of course there are old cars broken 
up every day. 

The Chairman. What does a locomotive of the character that you 
purchased cost? 

Mr. Lincoln. I would not like to be quoted, for I do not know, but 
I believe it is between $15,000 and $18,000. 

The Chairman. How large are they — ^how many tons? 

Mr. Lincoln. They weigh about 220,000 pounds. 

Mr. Kennedy. It takes a much longer time to build a locomotive 
than a car, and your lack of cars could be remedied much quicker 
than the lack of locomotives ? 

Mr. Lincoln. It takes longer to get them. We are just getting 
some of them now ; that is, the last of them is being completed now. 

Mr. Ryan. Is the question of insufficient trackage as important as 
that of lack of power on your road ? 
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Mr. Xjncoln. Yes ; if we have more power we have more trackage. 

The Chairman. When you speak of trackage do you mean the 
main tracks or the terminals? 

Mr. L1NC0I4N. I mean the main track, double track, and side track. 

Mr. Richardson. What additional trackage or mileage on your 
line is necessary to comply with all of the demands for the transpor- 
tation of freight? 

Mr, Lincoln. We are taking care of it now very nicely. 

Mr. Richardson. How do your net receipts now compare with 
several months ago? 

Mr. Lincoln. I think they are about 25 per cent off. 

Mr. Richardson. What do you attribute that to ? 

Mr. Lincoln. It is pretty hard to say, excepting a decrease in 
business, and as to the cause of the decrease in business I do not 
know. But there is a decrease in our through business. Our lo.cal 
business is holding up very nicely. 

Mr. Richardson. Have you been taking off some of your trains? 

Mr. Lincoln. We have not been taking off any trains excepting 
upon a few branch lines where trains were made to run every other 
day instead of every day. But no main-line trains have been taken 
off. 

Mr. Richardson. What did you take those branch-line trains off 
for? 

Mr. Lincoln. Because business had fallen off a little. 

Mr. Richardson. Losing money ? 

Mr. Lincoln. To cut down expenses. Of course, as to the main 
line, we are running the same number of freight trains that we did 
six months ago. We have laid off some trainmen and enginemen, 
but no trains have been taken off. They are all extra trains, the 
freight trains. No trains have been taken off the time card. 

Mr. Richardson. You have not given any reasons as to what you 
believe is the cause of the decrease of receipts as compared with last 
year. 

Mr. Lincoln. The cause of the decrease of receipts with us was 
on account of the through business, both east and west bound, falling 
off. The local business shows a small increase. The heavy decrease 
is on the through business. 

Mr. Richardson. You know, do you not, that the railroads en- 
gaged in the last two or three years in rebating? 

Mr. Lincoln. I do not know anything about rebates. 

Mr. Richardson. You do not know of that? 

Mr. Lincoln. No, sir. 

Mr. Richardson. That was generally understood here, that rail- 
roads had been engaged in rebating some years back, and acknowl- 
edged by most of the presidents of the railroads, and they wanted 
a drastic law passed to prevent it. We did pass that kind of a law, 
and it is enforced now, aiming at rebates as the chief evil that the 
public had a right to complain of. What is your opinion of that? 
Did that evil decrease, or does it exist now at all ? 

Mr. Lincoln. I do not think it exists now at all, but there is a 
clause in this bill which would le^timatize rebating. 

Mr. Richardson. What clause is that? 

Mr. Lincoln. Where you ^ve a road three days to furnish less 
than 5 cars ; five days to furnish 5 to 10 cars, and eight days to fur- 
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nish over 10 cars, and give the shipper the leave to sue for damages. 
The railroad would furnish the cars, and it would be a legitimate re- 
bate. 

Mr. Wanger. That is, that provision would give an advantage to 
a small shipper who only required a few cars against a large one 
who required many cars. 

Mr. Lincoln. A large shipper may order a large number of cars 
and not use them and bring suit for damages, saying that the market 
had gone off and he did not want them. It would be the same way 
in ordering cars for stock, fining a railroad for not furnishing the 
cars, but if they furnished the cars and hauled them 100 miles or 
over, the market goes off, and Mr. Stockman gets a telegram from 
the commission house telling him not to ship, what is the railroad 
going to do? They do not use the cars, so they have to haul them 
back again. 

Mr. KussELL. The only way I can see that the law could be taken 
advantage of in the concealment of a rebate would be for the railroad 
company not to furnish the cars and let the man recover the rebate 
and the cost of the suit for damages ? 

Mr. Lincoln. That is the way it would be done to do it legally. 

I believe that is all I have, gentlemen, and I am very much obliged 
to the committee for its attention. 

Adjourned at 12 o'clpck to meet again at half -past 1 p. m. 



No. 886. — American National TiivE Stock Association and Cattle Raisers' 
Association of Texas r. Texas and Pacific Company et al. 

[Submitted February 20, 1907. Decided March 7, 1907.] 

Prior to April, 1904, the Texas and Pacific Railway Company had in effect with 
various lines of railway, including the other defendants, joint tariffs, 
I. C. C. No. 1015, I. C. C. No. 1038, and I. C. C. No. 1036, applying on live 
stock from points on its line in Texas and New Mexico to destinations 
therein specified, but during that month the Texas and Pacific Railway 
Company canceled such joint tariffs, and since that time no through routes 
or joint rates applicable to live stock to and from points on its line have 
been in force Held: That the public interest requires the establishment 
of the through routes and joint rates provided for in such joint tariffs, 
with leave to any party to apply for a modification of the order which 
may be issued herein at any time, but that formal order herein be with- 
held for thirty days. The carriers are granted authority to establish such 
joint tariffs upon ten days' notice to the public and the Commission. 
S. H. Cowan for complainants. 

T. J. Freeman for Texas and Pacific Railway Company. 

M. A. Low and E. B. Peirce for Chicago, Rock Island and Gulf Railway Com- 
pany; Chicago, Rock Island and Pacific Railway Company, and St. Louis and 
San Francisco Railroad Company. 
M. A. Spoonts for Fort Worth and Denver City Railway Company. 
A. H. Culwell for Atchison, Topeka and Santa Fe Railway Company. 

BEPOBT OF THE OQMMISSION. 

Pbouty, Commissioner: 

This petition is brought by the American National Live Stock Association 
and the Cattle Raisers' Association of Texas against — 
The Texas and Pacific Railway Company; 
The Gulf, Colorado and Santa Fe Railway Company ; 
The Atchison, Topeka and Santa Fe Railway Company ; 
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The Missouri, Kansas and Texas Railway Company of Texas ; 

The Missouri, Kansas and Texas Railway CJompany; 

The Chicago, Rock Island and Gulf Railway Company ; 

The Chicago, Rock Island and Pacific Railway Company ; 

The St. Louis and San Francisco Railroad Company; 

The St. Louis, Iron Mountain and Southern Railway Company ; 

The Fort Worth and Denver City Railway Company; and 

The Southern Pacific Company. 

The purpose of the proceeding is to compel the defendants to establish 
through routes and joint rates for the transportation of live stock to and from 
points upon the Texas and Pacific Railway over the line of that railway in con- 
nection with the lines of the other defendants. The competency of the com- 
plainants to maintain this action and the Jurisdiction of the Commission over 
the defendants are admitted. 

Previous to April, 1904, the Texas and Pacific Railway Company had in effect 
with various lines of railway, including the defendants, the following joint 
tariffs for the movement of live stock : 

" I. C. C. No. 1015, applying on live stock from Texas points to the principal 
markets, 'like Kansas City, St. Louis, and Chicago. 

" I. C. C. No. 1038, applying on range and stock cattle from Texas and New 
Mexico points to the ranges in Montana, Nebraska, Wyoming, etc. 

"I. C. C. No. 1036, applying on stock cattle shipped from points in Texas and 
New Mexico to points in Kansas, Colorado, etc." 

During the month of April, 1904, these Joint tariffs were all canceled by the 
Texas and Pacific, since which time there have been no through routes or joint 
rates applicable to the movement of live stock to and from points upon its 
lines. The claim of the complainants seems to be that the Texas and Pacific 
should reestablish, in the main, the Joint rates which were in effect under these 
tariffs. 

The line of the Texas and Pacific Railway Company extends from El Paso 
upon the west in a general easterly direction to Texarkana and New Orleans 
upon the east. The points of connection with other railways especially em- 
braced in this proceeding are Texarkana. Fort Worth. Pecos, and El Paso. 

No testimony was introduced as to conditions at Texarkana. It appeared 
that at El Paso and Pecos great inconvenience had resulted to shippers of live 
stock, who found it necessary to ship through these junctions to and from 
points upon the Texas and Pacific. In order to make such shipment through 
Pecos, for example (and the same would apply to El Paso), it was necessary 
for the shipper upon the Texas and Pacific to arrange with that company for 
the movement of his stock upon a certain date and also to arrange with the 
Pecos Valley lines, a part of the Santa Fe system, connecting with the Texas 
and Pacific at Pecos, to have ready at that point at the proper time the neces- 
sary cars to receive and forward the stock. This it was often diflicult to do. 
Delay was occasioned and the animals were injured by the transfer from car 
to car. Generally speaking, the inability to make through shipments had in- 
flicted hardship and loss upon shippers and seriously interfered with the free 
movement of live stock through these junction points. 

At Fort Worth conditions were less burdensome to the shipper. Several com- 
peting lines are available from that point to destination, and these lines are 
apparently anxious to move the business, so that the shipper had usually little 
difficulty in obtaining cars for the movement of his stock whenever it reached 
Fort Worth, it only being necessary to notify the lines by which he desired to 
ship that the shipment would be made from a certain point upon the Texas and 
Pacific at a certain date. It also appeared that shipments from Texas points 
through Fort Worth were allowed the privilege of trying the Fort Worth 
market — that is, of being unloaded, put on sale, and afterwards, if no sale 
were effected, reloaded and sent on at the through rate from the point of 
origin to destination. In this event no inconvenience was experienced by being 
compelled to transfer the stock to. new equipment, since it must be in any event 
unloaded and reloaded. But it was said that, for certain reasons which need 
not be stated, many shippers (fid not wish to avail themselves of this privilege 
at Fort Worth, in which event an unnecessary delay of at least twelve hours 
was occasioned by the transfer at this point, unless shipment from Fort Worth 
were made by the Missouri, Kansas and Texas, which had provided pens 
separate from the stock yards, at which shipments were delivered by the 
Texas and Pacific and where transfer could be promptly made from car to car. 



86 OAB SUPPLY AND TRAIN SEBVIOE. 

The testimony plainly established that the refusal of the Texas and Pacific to 
continue these joint rates did, by putting upon the shipper the burden of provid- 
ing for the transfer of his stock at the junction point, occasion annoyance, delay, 
expense, and loss to the shipping public. 

The only excuse put forward by the Texas and Pacific for its action in with- 
drawing these joint rates and its present refusal to reestablish them was that it 
could not allow its equipment to pass off its own line into the possession of its 
connections. It asserted that in times of heavy movement these cars were not 
promptly returned; that it could not obtain from its connections a correspond- 
ing number of stock cars, and that as a result it was left without equipment 
necessary to handle its local business, and thereby subjected itself to heavy 
penalties under the statutes of the State of Texas and also to actions in dam- 
ages for failure to promptly move the live stock presented to it for shipment 
It was for the purpose of confining its equipment to its own rails, so that it 
might be able to handle the business offered, that the action was taken. 

It was stated upon the trial and is repeated in the brief for the Texas and 
Pacific that this company has no objection to a reestablishment of the through 
routes and the joint rates, provided it can be protected in the use of its cars. 
The other defendants have all stated, either in their answers or upon the hear- 
ing, that they have no objection to a reestablishment of these joint schedules. 

We are clearly of the opinion that the public interest requires the establish- 
ment of through routes and joint rates for th^ movement of this commodity to 
and from points upon the line of the Texas and Pacific Railway to substantially 
the same effect that these routes and rates had been voluntarily agreed upon 
previous to their cancellation by that company. The doubtful question is 
whether this Commission has authority as a part of its order for the establish- 
ment of such routes and rates to require the interchange of cars between the 
Texas and Pacific and its connections. The complainants insist that the Com- 
mission has such authority and should exercise it in this case. The defendants 
deny the existence of such authority. 

The first section of the act makes it the duty of carriers subject to its juris- 
diction " to establish through routes and just and reasonable rates applicable 
thereto." The fifteenth section of the amended act provides that the Commis- 
sion may, after hearing on complaint, establish through routes and joint rates 
and may prescribe " the terms and conditions under which such through routes 
shall be operated." It also confers upon the Commission authority to correct a 
regulation or practice if found unlawful. It is under these provisions, if at all, 
that our right to direct an interchange of equipment arises. 

It does not seem necessary to decide this question in the present proceeding, 
for, assuming that the Commission has authority to make such an order, we 
should hesitate to do so upon the facts before us. It would clearly be unjust 
to the Texas and Pacific to order it to deliver its cars to its connections unless 
we could at the same time make some order compelling those connections to re- 
turn a corresponding number of cars to the Texas and Pacific, or at least to 
share in the burden of providing the necessary equipment for the through trans- 
portation of this traffic. Nor is it certain that such an order, if made and ex- 
ecuted, would be in the interest of the shippers of live stock upon the Texas and 
Pacific as a whole, since if that company is deprived of its equipment it can not 
perform its duty as a common carrier. It is suggested that we might direct the 
Texas and Pacific to deliver its equipment to its connections upon receiving from 
them a corresponding number of cars, but an order of this sort would amount 
to nothing unless we had authority to compel the connection to deliver a car 
whenever the Texas and Pacific tendered a loaded car. The attorney for the 
Texas and Pacific stated upon the argument and asserts in his brief that his 
company is ready at all times without an order to exchange cars upon these 
terms. 

It seems to us that on the whole the best we can do in this case is to establish 
the through route and the joint rate. Exactly what thfe duties and liabilities 
of the respective carriers which make up the line so created may be are not 
altogether clear ; but it seems reasonably certain that it is their duty to receive 
the live stock at the point of origin and to transport it to and de- 
liver it at the point of destination. They must assume the burden of 
providing the necessary equipment for the through transportation, and if the 
stock is in fact transferred at a junction point the shipper is relieved of the 
burden of arranging for the details of this transfer. It must be assumed that 
these carriers will in good faith transport stock under these tariffs in such 
manner as will reasonably subserve the public interest, and this without doubt 
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in the majority of instances will require the movement of the same car from 
origin to destination. Any party to this proceeding can at any time apply to 
the (Commission for a modification of or addition to such order. 

The complaint alleges that the joint rates over these various lines in effect 
previous to April, 1904, when the Texas and Pacific Company canceled Its 
through arrangements, were unreasonably high and asks that reasonable joint 
rates be fixed over the through routes to be established by it. 

There is now pending before the Commission a complaint by the Cattle 
Raisers' Association of Texas, one of the complainants in this proceeding, by 
which the reasonableness of those cattle rates .from Texas points to various 
markets, which were in effect in March, 1904, is put in issue. We shall leave 
all inquiry into the lawfulness of these rates for that case, and shall simply 
direct here that rates not exceeding those which were in effect at the time of 
the cancellation be restored. 

It is our opinion, then, that the through routes and joint rates which were 
withdrawn by the Texas and Pacific in April, 1904, ought to be restored, and 
we recommend that the various defendants and other lines not defendants In 
this proceeding take such action. No formal order will be made for thirty 
days. WMle the necessary parties are before the Commission to enable it to 
establish certain of these through routes, this is not true of some of the most 
important. For example, the Pecos Valley lines, which connect with the Texas 
and Pacific at Pecos, are not parties to this proceeding; neither is the El Paso 
and Southwestern system, which connects with the Texas and Pacific at Bl Paso ; 
neither are many of the lines by which access is had to the feeding pastures and 
the northern ranges. If no action is taken looking to the republication of these 
joint tariffs within thirty days, an order will be made, so far as can be upon 
the present record, and the complainants will be allowed to bring in such addi- 
tional parties as they may be advised. Leave is hereby given to make any 
joint tariffs filed as above effective on ten days* notice. 



March 9, 1908. 

after recess. 

At the expiration of the recess the committee resumed its session. 

STATEMENT OP CHARLES C. PAULDING, ESQ., SOLICITOE POE 
THE NEW YOEK CENTRAL AND HUDSON EIVEB RAILROAD 
COMPANY. 

Mr. Paulding. I will be as brief as I can. The discussion has 
already been so long upon this bill, Mr. Chairman, that perhaps a 
lengthy discussion of it is not wanted from our side; and without, 
taking up the different sections of the bill or the different proposi- 
tions advanced in it, I will take up the two general propositions 
contained in it. 

This bill proposes two things: First, a general statute of the 
United States governing car service, interchange of cars, and de- 
murrage. Second, a proposition to throw those subjects into the 
hands of the Interstate Commerce Commission for hearing and de- 
cision and the making of rules and regulations when they decide that 
they are necessary. To the second of these propositions personally I 
give my cordial support. From the first of the propositions we 
dissent, for these reasons: 

A statute is an inflexible thing. A pamphlet has been filed with 
this committee saying that it is a flexible statute; that it is one that 
ean be made to cover all kinds of railroads, all kinds of traffic, and one 
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the provisions of which are so flexible that it will bring everything 
under its wing without hardship to any carrier. 

Gentlemen, a statute says a thing shall be done or shall not be done, 
and that is the thing that must or must not be done. Anything else 
is a violation of the statute. And when we consider the carriers of 
the country and consider the different conditions and the different 
circumstances under which each carrier or each group of carriers 
works and conducts its transportation we can see at once that a gen- 
eral statute on the subject or car service governing every carrier of 
the country is an impracticability and would work a hardship on the 
majority of the carriers for this reason. 

For the purpose of the discussion we can roughly divide the car- 
riers of the country into two kinds: First, the originating and for- 
warding carriers, which would cover the carriers with whom the 
freight originates as well as the intermediate carriers by whom it is 
forwarded. Then there is the terminal carrier to whom the property 
is delivered and by whom it is delivered to the consignee. 

The conditions differ absolutely between those two classes of car- 
riers. If we take an originating road or a forwarding road it is able 
to get traffic loaded, to get it off its lines, to have its tracks free for 
other traffic, to have its power free for hauling other traffic. It gets 
rid of it. It delivers it to some one else. Some one else carries it for- 
ward and delivers it to the receiving terminal carrier. But the re- 
• ceiving terminal carrier, when it receives that traffic, has not only to 
take it and transport it; it transports it to the terminal, delivers it to 
the consignee, and there it must wait until the cars are unloaded 
and the carrier is free to take the empty car out and make room for 
more traffic to come in. 

We hear a great deal about congestion of cars ; and it is said that 
the greatest cause of that is a shortage of cars supplied by the differ- 
ent carriers. That may be so with some carriers, gentlemen. There 
may be some carriers which have not a sufficient equipment, and for 
that reason there is a shortage of cars to carry the freight. But 
that is not so with all carriers. It is not so, for instance, with a gi-eat 
terminal carrier. 

If we take the road about which I know most, the road with which 
I am connected, that is a great terminal carrier. That road has next 
to the largest equipment in the United States. It has, with a mileage 
of 3,500 miles, something like 80,000 cars. That road, under the per 
diem rules agreement, with which I think you gentlemen are familiar, 
is a heavy debit carrier. Why? Because more cars are delivered 
from foreign roads to that road coming from the south, the west, the 
north, and the east — every direction — coming to the city of New York 
and the other terminal points upon that road, than that road could 
get equipment enough to exchange for if it were necessary to 
exchange car for car or tonnage for tonnage. 

Cars are brought to the city of New York and sometimes remain 
there for weeks under the differing customs of different trades — ^the 
differing customs of different traffic. One case that I have in mind 
particularly is the custom in the hay traffic, where the example that 
I will give you occurred within two years. In the hay traffic the 
custom IS to ship hay to the city of New York — ^not on order, but on 
commission — for sale. The hay comes into the city there consigned to 
some one, and he takes a delivery. The market may not be ripe, as he 
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thinks, and he keeps the car on the tracks, loaded, waiting for a 
proper market. Hay keeps coming in from day to day, and there 
have been times when in the city of New York we have had 2,000 
cars loaded with hay, and the warehouses about there were stuffed 
with hay which had been unloaded from cars, waiting for a market 
and waiting for these people to give a chance to deliver. 

That congested the terminal. That meant 2,000 idle cars, prac- 
tically. It did not mean a shortage of cars, but it did mean that if 
we had had to give to the foreign roads 2,000 cars in exchange for 
those cars that we had there, we would have been out that much equip- 
ment on the general traflSc; and we could not have done it, notwitn- 
standing our hu^e equipment. And that is only one kind of traffic. 
The customs diner in every kind. 

Mr. EscH. Up in the Northwest, Mr. Paulding, I have seen a great 
many New York Central cars. 

Mr. Paulding. Yes, sir. 

Mr. EscH. Does your company complain about the connecting car- 
riers holding your cars and failing to return them within a reasonable 
time? 

Mr. Paulding. Not to my knowledge, Mr. Esch. They go to the 
connecting carriers, but they come back to us quite promptly. 

The Chairman. There is this difficulty in your illustration: Does 
not that grow out of the fact of your company assuming another 
duty, trying to perform the duty of a warehouseman ? 

Mr. Paulding. No, sir. If you will permit me to answer the ques- 
tion in this way : It grows out of the custom of the trade and the lack 
of warehousing facilities at that terminal. The tremendous value of 
property at that terminal is such that people can not and will not 
put up warehouses, because the return n'om them would necessarily 
not be sufficient return upon the investment. 

The Chairman. You are simply attempting to relieve a shipper 
or a consignee from taking care of his own freight? 

Mr. Paulding. It is a necessary consequence of the traffic, sir — nec- 
essary on account of the local conditions, and something which no 
statute can reach. 

The Chairman. Do you not suppose that if the law of demurrage 
applied there those cars would be unloaded ? 

Mr. Paulding. The law of demurrage does apply, sir. The ship- 
pers pay $1 a day demurrage on the cars after the free time has 
elapsed. They have forty-eight hours' free time; but they would 
prefer to pay that storage rather than to sell on a losing market for 
their people who consign the property to them. 

The Chairman. That is because it is cheaper to them than to ware- 
house it ? 

Mr. Paulding. No, sir; not necessarily — because there is not the 
warehouse room. As I say, property is so valuable there that an in- 
vestment in warehousing will necessarily not return a sufficient 
amount upon the investment ; and, therefore, after they have stuffed 
the warehouses with the hay, as they do (I am frank to say they do 
their best) , the cars must remain there, because there is nothing else 
for them to do. 

Mr. TowNSEND. Is this congestion frequent ? 

Mr. Paulding. I should say, Mr. Townsend, that it happens once 
or twice a year. What I mean is, the congestion happens all the time, 
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but it gets so great once or twice a year that it is necessary for us to 
place an embargo on hay coming to the port of New York. 

Mr. TowNSEND. How long do they hold those cars and pay a dollar 
a day? 

Mr Paulding. Instances have been known where they have been 
held a month or more. 

Mr. TowNSEND. A month? 

Mr. Paulding. Yes, sir. 

Mr. TowNSEND. That would be $60,000 on 2,000 cars, as you have 
suggested? 

Mr. Paulding. Yes, sir. 

Mr. TowNSEND. That would pay a pretty big interest on almost 
any kind of an investment, would it not, for that length of time? 

Mr. EscH. About $3 a ton of hay? 

Mr. Paulding. Yes; but you must take into consideration that 
those cars are idle all that time; those cars are not earning a cent 
in that time; it is idle equipment. They might earn a great deal 
more. 

Mr. TowNSEND. But I am talking about your proposition that it 
would not pay to build a warehouse. 

Mr. Paulding. No; it would not. That is what I am told. The 
average earning power of the car is in excess of $1 a day if it is 
running on the road at that time, earning freight. 

Mr. EscH. Is that congestion true of any other freight? 

Mr. Paulding. Of some other kinds, sir. 

Mr. EscH. What other, for instance, in connection with the New 
York Central? 

Mr. Paulding. In connection with the movement of grain to get 
a certain steamer, and in connection with the movement of com- 
modities from the West that come into the city of New York to 
take a certain steamer for the export trade. 

Mr. EscH. Those would not be such aggravated cases as in the 
case of hay? 

Mr. Paulding. The case of hay is perhaps the most aggravated 
case of all; but there are other cases. They depend largely on the 
custom of the trade — a custom which can not be changed. 

That is one of the objections to this bill — ^that if a statute should 
say that when a foreign road delivers to our road a number of cars 
we would have to deliver back to that road the same number; it 
would be an impossibility, because, while that number of cars might 
be upon our tracks, they might not be and probably would not be 
available for use, for they would not be empty, and they would not 
be so that we could haul them out and deliver them. That propo- 
sition would perhaps not apply to an originating road which moved 
the cars off its line, or an intermediate forwarding company, but in 
the case of lines like the New York Central, the New York and 
New Haven, or other great terminal roads of that kind, such a 
requirement would be an impossibility, because it has been tried, 
gentlemen. Within the last year — I think the rule took effect on 
the 1st of July of last year — the per^ diem rules agreement of the 
American Eailway Association provided that the per diem pay- 
ment for cars should be 50 cents per day — that is, a car coming on a 
foreign road began to earn for its owners from that foreign road 
50 cents per day from the minute it went on the road until it went 
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off again; and it was supposed that that would work a quicker 
return of cars and a more rapid interdiange. 

Mr. TowNSEND. Do I understand you to say that they charge a de- 
murrage of a dollar a day a car after forty-eight hours i 

Mr. Paulding. Yes, sir. 

Mr. TowNSEND. And yet the railroad company pays 25 cents a 
day? 

Mr. Paulding. Fifty cents, sir. 

Mr. EscH. When did they return to the former arbitrary of 25 
cents? 

Mr. Paulding. I do not know that that is in effect on the eastern 
roads now. 

Mr. TowNSEND. Well, take it at 50 cents. 

Mr. Paulding. Yes, sir. 

Mr. ToWnsend. It is not altogether unprofitable, then, for a rail- 
road company, if its cars are held up, and it is receiving a dollar a 
day, and only has to pay 50 cents a day for a car it does not own? 
It is_ making something out of traffic that it is not handling? 

Mr. Paulding. It is making a rental, Mr. Townsend, which is not 
profitable. I had occasion to figure rather closely on this proposition 
last year; and the 50 cents a day, while it is a heavy penalty for the 
railroads (because a large terminal railroad will have so many cars 
on its line that 50 cents a day amounts to thousands of dollars per 
day) , is not really the earning power of that car. It barely pays in- 
terest and depreciation on the value of the car. 

Mr. Townsend. I can see that very readily — I imagine that would 
be so, at least; but I was getting at the point that where you get a 
dollar a day demurrage from a shipper who holds a car for a rise in 
the market, or something of that kind, and pay only 50 cents, or 25 
cents, as the case may be, as has been testified to here 

Mr. Paulding. Yes. Well, there is this to say about that: The 
charge of demurrage is a dollar a day flat, but it is not always col- 
lected, of course. The free time is forty-eight hours, and in some 
parts of New England by statute it is ninety-six hours, and in some 
Southern States by statute the same time. There are also conditions, 
under the Car Service Association rules, under which that demurrage 
is not collected. There may be reasons why the consignee could not 
unload within the free time — reasons beyond his control — so that 
the amount of demurrage collected, while nominally $1 per day, is 
not really a very large amount. I saw the figures of one railroad a 
short time ago, and I think that in the year covered by that statement 
its debit per diem to other roads was over $1,000,000, while its collec- 
tion on demurrage was less than $300,000, although it would have 
been greater had not the rules of the Car Service Association allowed 
a rebate (if you wish to call it so), a remission, of a large amount of 
demurrage. 

Mr. Townsend. Is remission of demurrage practiced now? 

Mr. Paulding. Yes, sir; under the rules of the Car Service Asso- 
ciation, which are filed with the Commission. 

Mr. Townsend. Does that permit something in the nature of a 
rebate ? 

Mr. Paulding. No; oh, no. 
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Mr. TowNSEND. I ask that because my attention was called a few 
weeks ago to a case in Toledo — a case like this: Four men were dealing 
in hay down there, and the railroads in two of the cases at least had 
granted privileges upon their right of way to these dealers for their 
warehouses ana side tracks, and so on. 

Mr. Paulding. Yes. 

Mr. To^NSEND. One of these dealers complained that his competi- 
tor could have cars shipped on the sidings in front of his warehouses, 
or where he was doing business, and the demurrage of a dollar a day 
was not exacted from nim, while it was required of the man who wrote 
me the letter. It looked to me as thougn there was a case of actual 
discrimination. How do you explain that? 

Mr. Paulding. As to that I know nothing; but I do know that 
the Car Service Association rules, while they are not all uniform, 
provide something like this, in a general way: That demurrage of a 
dollar a day shall be collected imder all circumstances; and they make 
certain rules as to the conditions imder which that demurrage of a 
dollar a day will be remitted — a showing of such weather that the 
consignee can not unload, or circumstances over which the consignee 
has no control which prevent him from unloading; and they are 
generally rather rigid'rules. But there is a provision that he shall pay 
his demurrage first and then make his application for a remission, 
which of course is an open record. 

Mr. BucKLAND. The private siding, however, gives him no addi- 
tional right at all, under the demurrage rules, to any remission. 

Mr. Paulding. No; there is no right under the car-service rules 
to a remission. Every one is treated upon the same plane. 

Mr. TowNSEND. I did not suppose that there was; but this man 
stated this as a fact, and that tne demurrage was paid, but remitted 
afterwards to his competitor under, as he claimed, exactly the same 
circumstances that existed in his own case. 

Mr. BucKLAND. Let me niake a statement in that connection. 

Mr. EscH. Please get your name on the record. 

Mr. BucKLAND. My name is Edward G. Buckland. I am the vice- 
president of the New York, New Haven and Hartford Railroad Com- 
pany. There are certain instances where, as in the case of coal com- 
mg m shiploads, a private siding is not large enough to take all of the 
cars that come up together, where the trestle is not large enough to 
dump all those cars, where there are remissions of the demurrage 
made where the company itself can not place the cars by reason of 
the character of the traffic coming in; but there is nothing whatever 
in the demurrage rides or car-service rules which gives a man any 
advantage over his competitor by reason of a prrivate siding. 

Mr. TowNSEND. Do the railroad associations have the right to fix 
the conditions upon which demurrage shall be remitted? 

Mr. Buckland. Only upon filing a specific statement of those con- 
ditions with the Interstate Commerce Commission. 

Mr. TowNSEND. Only by getting permission, in other word s 

Mr. Buckland. Yes, sir. 

Mr. Paulding. They are all filed with Commission. 

Mr. EscH. Then it is a practice under the control of the Com- 
mission ? 

Mr. Paulding. Oh, entirely, sir; a practice of which the Com- 
mission has entire knowledge, Mr. Escn; and I might say that we 
are before them a great many times, informally, talking to them 
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about this very matter. I have been there personally a number of 
times in connection with specific cases. 

As I said, no general statute can be made to cover all these con- 
ditions under which all roads labor; but if the Interstate Commerce 
Conunission have not already the power to make rules and regula- 
tions as to these car-service rules and exchange of cars, perhaps the 
best thing to be done is to give it to them. Opinions differ as to 
whether they already have the power under the discrimination part 
of the Hepburn Afet. I have heard it argued among railroad lawyers 
both ways — some to whose opinions sreat weight should be given 
holding that they have the power; others, to whose opinion equal 
weight should perhaps be given, holding that they have not the power. 

Mr. TowNSEND. Have they not expressed themselves as believing 
that they do not have that power? 

Mr. Paulding. I do not Know that they have flatly expressed 
themselves on that point, Mr. Townsend. In the investigation of 
the car-shortage matters two years ago Commissioner Lane, when he 
wrote his report, hinted that way, I think; but he did not say so. I do 
not think, though, that it has ever been decided that they have not 
or that they have the power. A short time ago there was brought 
before the committee a matter which would have decided that point; 
but it has never been heard, and is not likely to come to a hearing for a 
considerable time; so that a decision of the matter is still open. 

So, on our own part, we cordially say that the best thing to do with 
this question, perhaps, is to throw it into the hands of the Commission 
and let them make rules governing car service, exchange of cars, 
demurrage, and those matters which may perhaps differ under differ- 
ent conditions, according as the different sections of the country may 
reouire different rules under the different conditions. That part of the 
bill, with certain amendments, we are very glad to say that we approve 
of and support. 

Mr. EscH. Mr. Paulding, have you anything to offer in regard to the 
grain-inspection bill ? Counsel for one of the roads appeared here the 
other day and objected to one of the provisions of the bill, saying that 
the railroad interest was not sufl5.ciently protected in regard to it. 
Your road is a great carrier of grain, is it not? 

Mr. Paulding. Yes, sir; and I am able to say, on behalf of our 
road, that we regard that as entirely a commercial question; that 
to-day in the port of New York such grain as we bring into that port 
is subject to inspection, under the rules of the produce exchange, by 
the inspectors of the produce exchange; and it is entirely a com- 
mercial question that is for the exchanges to decide. 

Mr. EscH. It becomes of interest in this respect, that the car can 
not be moved until an inspection has been had. 

Mr. Paulding. That is our practice to-day. It would make no 
difference in our practice. 

Mr. EscH. It would not change your practice ? 

Mr. Paulding. No, sir. It is entirely a commercial question, as 
we regard it. 

Mr. Townsend. I do not know whether you have looked over the 
''perfect'' measure that is supposed to cover it, H. R. 7582? 

Mr. Paulding. There have been so many of those — may I use one 
of these copies? 

Mr. Townsend. Certainly. That is one of the bills that we were 
to consider. 
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Mr. Paulding. I think there are perhaps two objections that might 
be made to that, Mr. Townsend. The first is that the time set is 
rather short. The 1st of June, 1908, is rather a short time in which 
to make such an arrangement. A great deal of investigation will be 
necessary on the part of the Comnnssion ; and it could not, with the 
business it has on hand at present, make the investigation in that 
time. The second objection, perhaps, is to the recovery of a reason- 
able counsel or attorney's fee, which, under the Texas case in the 
United States Supreme Court, might make the bill unconstitutional. 

Mr. Townsend. That is true, in reference to the first objection, 
I will say that the bill was introduced when Congress first convened^ 
the idea being that it would be taken up then. 

Mr. Paulding. Yes. Those are the only objections that I can see 
to the bill. 

Mr. EscH. Have you any objection to make to the bill regarding 
routing? 

Mr. Paulding. Judge Payson is more familiar with that matter 
than we are. I have a letter here bearing on it, part of which I would 
Uke to read. I would file the letter, excepting for the fact that it 
contains matters extraneous to the routing bill. It is a letter which 
was written to me by the second assistant freight traflBc manager of 
the New York Central. If you will permit me, I will say who ne is. 
He is a man who has been m the traffic business for something Kke 
thirty years. He was first connected with the Pennsylvania Rail- 
road in their traffic business, then for a year he was secretary of the 
official classification committee in New York, obtaining in that way 
perhaps a greater famiUarity than any man in the country with 
different kinds of traffic and different rates. You are famihar with 
the work of the official classification committee. Since that time he 
has been connected with the New York Central in various capacities 
in the traffic department, and now he occupies the position of second 
assistant freight traffic manager. He refers to section 2 particularly 
in this letter, and says this: 

Referring to section 2, it provides that if the shipper fails to designate the route 
by which his property shall be transported it shall be the duty of the receiving carrier 
to charge and collect "the lowest rate published between points of origin and desti- 
nation,'* and for failure to do so section 3 provides a fine of not exceeding $5,000. The 
principal objections to this proposition are as follows: 

First. It would impose upon the receiving carrier an excessive penalty for the lack 
of jud^ent or carelessness of all of its agents and employees concerned with the 
receiving and forwarding of freight. 

Of course you are famihar with the decision of the Supreme 
Court — I have not the name of it in mind at present — which holds 
that where a mistake is made by an agent of a carrier in naming a 
rate, that mistake is the mistake of the agent, and the carrier must, 
if the agent names a lower rate than that stated in the tariff, collect 
from the shipper or the consignee the difference between the rate 
named by the agent and the rate named by the tariff, because the 
tariff rate is the only legal rate, and a mistake by the agent for any 
reason whatever would render the carrier hable for a large penalty 
under this bill which it might not reasonably be charged with. 

Second. It would involve largely increased expense to carriers in the employment 
of agents of larger capacity and wider experience, and in the inspection and preserva- 
tion of station records so as to insure, as far as human fallibility will permit, the appli- 
cation of the lowest available rate and the avoidance of penalty for negligence or 
carelessness of employees. 
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Third. As the bill is at present drafted, it would require that every freight agent 
of every carrier must be kept supplied with the tariffs of all other carriers applicable 
to interstate traffic in order to compute the lowest available combination of rates 
where no joint rates exist as to shipments not routed by shipper, or shipments would 
have to be held at point of origin until agents could obtain necessary information from 
their superior officers as to the rates of other carriers. 

That is put very succinctly. To enlarge it a little bit, it is not always 
that a carrier has upon file all the rates of other railroads. A railroad 
might, without the concurrence of another carrier, name a rate from 
a point upon the hne of the other carrier to a point upon its own line, 
and neglect to send to that carrier, although it had been filed according 
to law and pubUshed in its own stations, that tariff. So that when 
an a^ent was asked for a rate from Smithville to a point on the second 
earner's Une, he might have an old tariff there, without any knowledge 
on the part of the officers of his company or his own part that that 
tariff had been changed, and name that shipper that rate, believing, 
in perfect good faith, that that was so; and it would not be discovered 
imtil the property had gotten on the line of the second carrier that the 
rate had been changed. That, I might say, is not common. I have 
personally seen a number of cases of that kind. 

Fourth. There are in force rates for different classes of freight transportation service — 
that is, all rail, or rail and water. In the absence of any routing directions by shipper 
it would be the duty of the receiving carrier to forward unrouted shipments via rail-and* 
water routes, which are lower than the rates applicable via all-rail routes, and this 
would, in many instances, be contrary to the desire of the shipper, as involving greater 
delay in transportation and incurring greater risk while water borne, and without the 
shipper being afforded opportunity to protect the property by marine insurance. 

Of course the Harter Act holds a carrier by water free from dam- 
ages for loss of property carried by water, even though that carrier 
be negligent. 

Fifth. Section 2 makes it the duty of the receiving carrier to charge the lowest rate 
"published between points of origin and destination. * ' There are at present in effect 
very many tariffs issued by certain carriers, which purt)ort to publisn rates from sta- 
tions on the lines of other carriers and without the consent or concurrence of such 
other carriers. The bill as drafted would impose a penalty upon the receiving carrier 
for its lack of knowledge of the existence of tariffs issuea by other carriers applying 
from points on its lines. 

Mr. TowNSEND. Then the published tariff is not of much account,, 
is it? 

Mr. Paulding. Not in all cases; no, sir. • 

Mr. TowNSEND. Do you think it is in the majority of cases? 

Mr. Paulding. Well, no; I would not go as far as that. I would 
say not in all cases. I understand there are something like 800,000 
tariffs filed with the Interstate Commerce Commission, and of course 
it is impossible for any one carrier to keep track of those. They can 
get that information only from the present tariffs issued by its princi- 
pal connections, comes of which it has and copies of which it keeps 
examining at the offices of the Commission. 

The Chairman. Do you mean that there are 800,000 tariffs now on 
file that are in force ? 

Mr. Paulding. I have been told so ; yes, sir. 

Mr. EscH. Do you not mean schedules ? 

Mr. Paulding. I mean schedules; not tariffs. I used, perhaps, the 
wrong word. As I said before, many tariffs or schedules are pub- 
lished by carriers which even have no direct connection with the 
originating carriers, naming or quoting rates from points on the hne 
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of the originating carriers to points on their own roads, of which tar- 
iffs the onginating carriers would have no knowledge whatever. 

Mr. TowNSEND. The shipper, then, is quite largely dependent upon 
the agent in getting the tariff rate, is he not? 

Mr. Paulding. Oh, yes, sir. 

Mr. TowNSEND. Do you beUeve the agent ought to be responsible 
for those statements that he makes to a shipper? 

Mr. Paulding. I do in these cases: Where the carrier that is the 
employer of the agent has done its best to have the agent supphed 
witn tariffs applying to shipments from points on its line, and where 
the agent uses sufficient care, if he is not sure that he has the correct 
tariff, or where he has no quotation, to ask the proper official what 
the rates shall be — if he does not do that when he can not find the rate 
and guesses at the rate, of course he should be responsible. 

Mr. EscH. He can always get that by wire, can he not, from the 
general traffic manager? 

Mr. Paulding. Those are the instructions he has, I understand, on 
most of the roads; ves, sir; and of course if he does not follow his 
instructions he should be responsible. 

Mr. TowNSEND. Have you any objection, or has your road, so far 
as you know, any objection to a statute being enacted to that effect? 

Mr. Paulding. To just what effect? 

Mr. Townsend. Requiring the company to make good the state- 
ments of its agents to a shipper — its report on rates, the rate it puts 
into the bill of lading? 

Mr. Paulding. I hardly think that would be just in all cases, Mr. 
Townsend. I do not think that even the company should be held 
responsible in all cases for a misquotation, because it may be done in 
good faith. Where a railroad company quotes a rate it may in good 
Faith quote one which had been changed within a day or two, Traich 
would be quoting the wrong rate, or whsit would not l>e a proper rate. 
But as it would be done in good faith it does not seem to me that in 
such a case, where there was no neghgence on the part oi the railroad 
company or of the agent in endeavoring to obtain information or in 
using such information as it had at hand, it should be held respon- 
sible for a mistake, because these mistakes are honest, sir. 

Mr. Townsend. You think, do you, that in those cases the shipper 
who is relying on the statement of the agent, in perfect good faith, 
and who has, according to vour statement, no other way of finding out 
what he is going to pay, should stand the loss? 

Mr. Paulding. There would be no loss, Mr. Townsend, necessarily. 
If both parties make an honest mistake — if a shipper, for instance, 
goes to an agent of a railroad company to get a rate to some place, 
and the agent of the railroad company in good faith, either by a ref- 
erence to the tariffs he has on fiile or by reference to his superior offi- 
cers, quotes a rate that may be lower than a rate that has gone into 
effect within a few days and of which neither his company nor himself 
has knowledge, I do not see that there would be any damage to the 
shipper. 

Mr. Adamson. There might be a case in which the transaction 
itself depended on the rate quoted. 

Mr. Paulding. There mi^nt be, sir. 

Mr. Townsend. I was gomg to say that in the very case you hare 
mentioned the shipper has to stand the loss, does he not ? 
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Mr. Paulding. Yes, sir; if there is any loss, the shipper has to 
stand it. 

Mr. TowNSEND. He has acted in good faith. He did not have any 
way of finding out the rate. The agent did have a way, if he had 
chosen to employ it. 

Mr. Paulding. The shipper has another way, which, of course, is 
cumbersome ; but there is another way that he can use. 

Mr. TowNSEND. What is it? 

Mr. Paulding. It is by writing to the Interstate Commerce Com- 
mission and obtaining a quotation from them; and that is not unusual, 
although it is cumbersome and takes some time. Personally, I have 
known of cases where shippers have done that. 

Mr. TowNSEND. You know, do you not, that these cases that I have 
mentioned are not uncommon? 

Mr. Paulding. Oh, they are not uncommon, I am bound to say. 

Mr. TowNSEND. They are very common. 

Mr. Paulding. No; 1 would not say they are very common. They 
are not uncommon, Mr. Townsend. 

Mr. Townsend. A great many of them were brought to my atten- 
tion from the locaUty where I live during the last summer. There 
was a case of a man who shipped some hay. He took particular 
pains to go to the agent first to find out what it was going to cost him 
to ship that hay into the South. He got a letter or a statement in 
writing telling just exactly what the freight rate was. He sold his 
hay on that basis and shipped it. They imposed a much larger 
freight rate upon him at the other end, wliich meant a loss to him on 
the whole shipment. 

Mr. Paulding. Under the law he was bound to know what that rate 
was, Mr. Townsend. As the Hepburn law is drawn, he should have 
known whether the rate was right or not. Practically, of course, he 
did depend on the agent; but he was presumed to know what the 
rate was. 

Mr. Townsend. But Mr. Lincoln, who was on the stand the other 
day, said that even he, with thirty years' experience in railroading, 
a good deal of the time engaged in making tariffs, would feel unsafe 
in going in and dissecting a tariff that he had not made and advising 
a snipper as to what the rate would be. 

Mr. Paulding. I was amazed to hear him make that statement. 
It shows either that his experience in making rates is rather limited 
or that his reading of tariffs has been somewhat imperfect. 

Mr. EscH. You will admit, Mr. Paulding, that the ordinary shipper 
can not go to the station and look over the files of the schedules and 
get any mtelUgent knowledge of the rate? 

Mj. Paulding. That would depend very largely on the place to 
which he wanted to make the shipment. If he wanted to send his 
freight to some obscure point 

Mr. EscH. Between points on the same system he coidd do that; 
but suppose he shipped it beyond the terminal of the carrier? 

Mr. Paulding. Where there was a through route and joint rate in 
effect it would be no trouble to him at all, unless it were to some 
obscure point, where he would have to combine certain rates. Between 
principal points on through routes he would have no difficulty. 

Mr. Townsend. You think, do you, that it is possible for an expert 
to understand all about this? 

37222—08 7 
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Mr. Paulding. Yes, sir. 

Mr. TowNSEND. Do you not think, then, that the railroad ought 
to be obliged to put in men who do know that situation, and furnish 
them with the information, if it can be done, so that when the shipper 
goes and asks for a frei'2:ht rate if it is given to him and written into 
the bill of lading it shall mean what it says ? 

Mr. Paulding. That is done so far as possible. Of course, Mr. 
Townsend, you must understand that a large railroad system, employ- 
ing thousands of men and thousands of agents, can not always get 
the best men available for. that purpose; it has to take the best it 
can get. It can not get the epitome of intelligence of that locality 
to run its freight station or to quote rates. It does the best it can 
with the material at its disposal, and that is not always the best that 
there is in that pjart of the country by any means. It is the best that 
comes to the railroad company, and the best the railroad company 
is able to get. 

Mr. Townsend. But it is almost the universal practice in this 
country, is it not, to make the principal responsible for the act of his 
agent? We do that in almost all kinds of business. Especially in 
business transactions of this kind ouojht not that to be the case? 

Mr. Paulding. Not unless there is negligence on the part of the 
agent. If there is carelessness on his part, by which ne did not 
prcrperly attend to his business and take proper care in doing the work 
for which he is paid by his employer, the employer should be held 
liable; and that is so whether he is an employee of a railroad com- 
panv or any other industry. 

Mr. EscH. Are there instances where the agent quotes to the ship- 
per a rate lower than the legal rate ? 

Mr. Paulding. I have known such instances; yes, sir. 

Mr. EscH. That case would inure to the benefit of the shipper. 

Mr. Townsend. But he does not get it; they collect the higher 
rate. 

Mr. Hubbard. You mean instances where he quotes a higher rat€. 

Mr. EscH. Yes. 

Mr. Paulding. There is this to be said: The published rate is the 
legal rate, sir; and within the last year — that is, between the 1st of 
January, 1907, and the 1st of January, 1908 — when I was at the 
head or the litigation department of the law department of our road, 
some of those cases were brought to me ; and upon investigation each 
one turned out to be such a case as I have stated to you. That is, 
it was a case where the rate had been raised by the other road, and 
its tariff had been filed with the Commission within a few days before 
the quotation of the rate by the agent or by the freight a^ent to whom 
he had referred the question, and no copies of that tanff had up to 
that time been sent to our company. There were a number of those 
cases, and in each case, under the decision of the Supreme Court to 
which I have referred, it was compulsory on the railroad to collect 
the full amount, because there is no more fruitful source of rebate 
(using '^rebate'' in the sense in which it is used in the Elkinslaw) 
than just that thing, and there was not in the past. That was one of 
the main sources of rebates — to quote a lower rate than the pub- 
lished rate and then say it was a mistake. That does not exist any 
longer; but that was one of the most fruitful sources of rebates. The 
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railroads, to my knowledge, have stamped out the rebate evil with 
the assistance of Congress. 

Mr. TowNSEND. Mr. Lincoln obviated that objection the other day 
by making all claims collectible through the interstate Commerce 
Commission. They would have to pass upon them, and it would not 
be left to the shipper. The Commission would be directed to deter- 
mine whether or not a mistake had been made and whether the 
freight shall be carried at the lower rate. 

A&. Paulding. Theoretically there would be no objection to that. 
The objection might be a practical one — that the business of the 
Commission is so great that it could not take those matters up; that 
is all. The business of the Commission has increased so ^eatly, and 
the business before it is so great, that it does not have time to take 
up all matters that are brought before it. 

There is now pending, in connection with this bill, before the Inter- 
state Commerce Commission and under consideration by them a 
proposed rule which, according to our information, they are consider- 
ing promulgating, which reads this way: 

WTien a tariff specifies routing, the rates may not be applied via routes not specified. 
A tariff may show the routing ordinarily and customarily to be used and may provide 
that if from any cause shipments are sent via other junction points but over the lines 
of carriers parties to the tariff the rates will apply. 

If a tariff contains no routing directions, the joint rates shown therein are appli- 
cable between the points specined via the lines of any and all carriers that are partici- 
pants in the tariff; and shipper is entitled to those rates whether or not the carriers 
nave agreed divisions of the rates via the junction through which the shipment moves. 
If agent of carriers bills or sends shipment via a route or junction point tnat is covered 
by the tariff but via which no division of the rates applies, it is for the carriers to 
agree between themselves upon the division of the rates, and the intermediate or 
delivering carriers may demand from the carrier whose agent so missends shipment 
their full local rates for the services which they perform. 

Mr. BucKLAND. Is not that in effect now? 

Mr. Paulding. I do not know whether it is in effect now or not. 
Mr. Kallman's letter was written to me on the 7th, and he states 
that it is now under consideration by the Commission for promulga- 
tion. 

Mr. Payson. Did that arise under some case that came up before 
the Commission? 

Mr. Paulding. I do not know, Mr. Payson. Mr. Buckland may 
know. 

Mr. Buckland. I thought rule 57, which was promulgated the 18th 
of last March, practically covered that point. 

Mr. Paulding. I think it is not so broad as this. 

Mr. Buckland. Perhaps not. 

Mr. Paulding. That would seem to be a perfect remedy for both 
shippers and carriers. 

Mr. Mann. Would vou suppose that the ordinary small shipper 
who reads 57 rules or that kind would understand anything aoout 
what they meant? 

Mr. Paulding. A rule of this sort would be for the carrier to apply, 
Mr. Maim. 

Mr. Mann. Yes; but you spoke of its protecting the shipper as 
well as the carrier. 

Mr. Paulding. It does, because the carrier would have to apply 
it, it being a rule of the Commission. 
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Mr. Mann. That would mean, then, that if the shipper made appli- 
cation to the carrier's agent he would have to rely upon what the 
carrier's agent told him? 

Mr. Paulding. Oh, yes; if he made application to that agent and 
took no further steps. 

Mr. Mann. Should not the carrier be held responsible, then, for 
what its agent does say ? 

Mr. Paulding. For the negligence of its agent, yes, or for its own 
negligence; but for a mistake made in good faith, no, sir; I do not 
think so, because 

Mr. Mann. But how can you tell about the matter of good faith? 
When an agent gives a rate, how can you tell whether it is given in 
good faith or not? 

Mr. Paulding. Because it is assumed that a railroad company is 
not going to come in conflict with the interstate-commerce law by 
quoting a rate which is an illegal rate. It is going to quote the legal 
rate so far as it knows it. But there are cases in which the carriers 
do not know the legal rate. Perhaps the mails have not gotten the 
tariff;^- around to them yet. As I said, those are instances which 
have come under mv own personal observation, 

Mr. Mann. Are tnere not a great many instances in which it is 
just pure carelessness on the part of the railroad company? 

Mr. Paulding. In those cases where it was the result of pure care- 
lessness the railroad company should be responsible. 

Mr. Mann. Let me give you a case I had myself a few years ago. 
I had a shipment made from this city to Grand Crossing, Chicago. 
I was quoted a rate of $45 down here. They telephoned to me from 
South Chicago, saying that the freight was there, and that the rate 
was $75. It had not yet been delivered to Grand Crossing. I sent 
a man down for it with the money, and when he got down there he 
telephoned me that the freight bill was $85. Of course, I told him 
to pay it as quickly as he could before it got any higher. [Laughter.] 
If that had not been delivered it would not nave cost the railroad 
company $5 to switch it over to where they had agreed to send it 
for $45. It was not on two different lines. Of course I had the 
written rate. How could a mistake of that sort occur and the rail- 
road company not properly be held responsible? 

Mr. Paulding. The circumstances of that case would govern, of 
course. I know nothing about that. 

Mr. Mann. You know as much about it as I do. 

Mr. Adamson. They thought that they had an easy case there. 

Mr. Mann. That is all that I know about it. 

Mr. Hubbard. But suppose there is an innocent mistake, which 
could have been prevented by the railroad company or by the agent, 
but which could under no circumstances ' have been prevented by 
the shipper. Ought not the railroad company to respond in damages ? 

Mr. Paulding. I think the answer to that is, sir, that there is no 
case which under no circumstances could have been prevented by the 
shipper, because the shipper can always (although he usually does 
not) write to the Commission to obtain the Commission's quotation 
from the tariffs. 

Mr. Hubbard. Do you think it is reasonable to insist that a ship- 

f)er, particularly one of these who makes a small shipment in a small 
ine of business, should do that? 
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Mr. Paulding. It is not reasonable, but that is his right, and some 
. of them do it. 

Mr. Hubbard. Yes; but let us consider it on a reasonable basis, 
then. Assuming that the shipper can not be expected to do that, 
what would you say? 

Mr. Paulding. I should say that these tariflfs are filed with the 
Commission, sir, and the answer is that they are presumed to know 
them as well as we are. 

Mr. Hubbard. But you also agree that it is not reasonable to expect 
a man in a small line of business to make that inquiry of the Commis- 
sion? 

Mr. Paulding. It is the custom of the business for the shipper to 
get them from the railroad company to whom he takes his freight, of 
course. 

Mr. Hubbard. May he not fairly rely on that custom? And if so, 
what would you say to the question I have asked you? 

Mr. Paulding. I should say he does rely on that custom in most 
cases; and I further sslj that if any mistakes are made there, inno- 
cent mistakes, honest mistakes, I think there should be 

Mr. Hubbard. But are those things that could possibly have been 
prevented by either the agent or the railroad company? 

Mr. Paulding. By perhaps holding his freight and sending to the 
Interstate Commerce Commission ourselves — yes, sir; and only in 
that way — only in that way. 

Mr. EscH. Would that entail a long delay? 

Mr. Paulding. That would entail a long delay, a delay of the 
time necessary to send to the Commission and get a quotation. 

Mr. Hubbard. It would take you just as long as it would take the 
shipper, would it ? 

Mr. Paulding. Yes, sir; the same time. In most cases the ship- 
per wants, of course, to get his freight out as quickly as he can, par- 
ticularly at small stations. 

Mr. Kyan. That would greatly interfere with the dispatch of 
business? 

Mr. Paulding. That would greatly interfere with the dispatch of 
business, and perhaps with his market, because the shipper ships for 
a market. He does not ship just because he wants to. 

Mr. Ryan. Are cases of that sort of frequent occurrence ? 

Mr. Paulding. Not of frequent occurrence ; but they do occur, sir. 
The percentage, of course, is very small; because the number of rates 
quoted to shippers by one railroad in a year are up in the millions, 
and the numoer of mistakes of that sort which came within my 
observation in the last year u-pon one railroad were less than fifty. 
The exact number I have not in mind. You see, the proportion is 
infinitesimal — that is, the percentage is infinitesimal. 

Mr. EscH. You are a man of experience in these matters. Have 
you any views to express upon the so-called Fulton proposition ? 

Mr. rAULDiNG. Yes, sir. 

Mr. EscH. I should like to hear those views. 

(A member of the committee asked what the Fulton proposi- 
tion was.) 

Mr. EscH. The Fulton proposition is that the Interstate Commerce 
Commission shall have power to pass upon a rate before it is raised 
by the carrier. 
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Mr. Paulding. Would you care to hear me now, Mr. Esch, or let 
Mr. Pavson go on with the discussion? 

Mr. tAYSON. Oh, no; go on while vou have the floor. 

Mr. Paulding. I have not the Fulton bill before me; but 

Mr. Esch. What have you to say as to the general proposition? 

Mr. Paulding. The general principle of the Fulton till is that the 
Interstate Commerce Commission should Have power, whether in its 
discretion or not, upon a proper protest being made, to suspend the 
operation of a rate until a hearing and determination, either by it or 
some competent party, as to the reasonableness of that rate. I 
think perhaps that is a correct statement of the principle of the bill. 

There are objections to that from almost every way in which you 
can look at it — from the legal standpoint; from the practical stand- 
point; from the standpoint of the lawyer as well as that of the traf- 
fic man and of the operating man. 

The first real objection to the bill is that it confers upon the Com- 
mission a power that is not enjoyed by any court in this country or 
any other country whose system of jurisprudence is similar to ours; 
that it gives to the Commission an injunctive power without redress 
on the part of the carrier in case the carrier is damaged; that it gives 
to the Commission not only the power which is enjoyed to-day by 
courts of equity, but a greater power; and that it gives to shippers, 
or to any one shipper who makes a protest, the same power as a 
court of equity. 

If to-day a rate is advanced by a carrier, and the tariff is filed 
with the Commission, thirty days^ notice is given; and the shipper 
has two remedies if he is damaged by that advance: First, on a 
proper showing, he may obtain an injunction from a court of equity 
enjoining that advance in rates. Or he can wait until the rate has 
gone into effect, pay his advance, make his complaint before the 
Commission, complaining that it is an unreasonable and an unjust 
rate, and then if the Commission or a competent court after the 
decision of the Commission thinks that it is an unjust or unreason- 
able rate, get his reparation. The remedy as to going before the 
Commission is given him by the act. The other remedy, as to the 
courts, is given him by the common law. He has those rights to-day. 

Mr. Townsend. But what happens to his business in the mean- 
while? Will he continue to ship, do you think, and to make con- 
tracts for shipment, until that rate is 'determined? 

Mr. Paulding. He will if he waits to go before the Commission; 
yes, sir. If he does not, and makes a prima facie case before the 
court, and enjoins the rate 

Mr. Townsend. How does it differ from the principle of the rate 
bill now, except that the question of reasonableness or unreasonable- 
ness can be determined, possibly, before the rate goes into effect, 
and after the notice of raise has been given? Under the present 
law, if it is an existing rate, the complainant can have it held up until 
the question is determined. Under the proposed law or amendment 
the same principle is to apply when the notice is given. 

Mr. Paulding. Because under the present law, Mr. Townsend, 
you say that an advance in rates is prima facie unreasonable; that an 
advance in rates is prima facie illegal. You shift the burden of proof 
by this proposed law. 

Mr. Townsend. I think that is true; but an amendment or modi- 
fication of that feature was suggested the other day by the gentlemen 
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who were opposing it and admitting that something of that kind ought 
to be done; that the Commission might in its discretion do this. 
Mr. Knapp objected to having it mandatory that it should be done 
in all cases; but it might in his discretion be done. 

Mr. Paulding. Not only would the answer which I have just made 
apply to that, but there is another answer to it; and that is this: 
You are only looking at one side of the question; and there are two 
sides, not only to every other question, out to this one. You have 
to look at the carrier's side, sir. 

Mr. TowNSEND. Surely. 

Mr. Paulding. The carrier to-day makes a rate on a commodity, 
and that rate goes into effect and stays in effect. Circumstances 
change. The expense of operation or other circumstances may make 
it necessary to raise that rate. It is common knowledge among all 
of us that a railroad does not raise a rate unless it has to. When the 
circumstances are such that the railroad must raise that rate, it 
raises it and gives notice to the Commission. As the next step a 
shipper makes a protest to the Commission, which, in its discretion, 
suspends the operation of thaft rate and suspends the collection of 
anything under it, making it peremptory upon the carrier to con- 
tinue its old rate in effect, even though it may do business at a loss. 
Finally, after a hearing by the Commission or by the court, it is deter- 
mined that that advance in rates is unjust or unreasonable, or that 
it is proper. There is no reparation to the carrier: during all that 
time. During all the months, perhaps, that it has taken to decide 
that question, the carrier has lost those earnings which are finally 
decided by the Commission to be proper. 

Mr. TowNSEND, Do you think it would be seriously detrimental to 
the railroad, for instance, if the old rate had been in existence for ten 
or fifteen years, to hold it up for thirty days or sixty days longer? 

Mr. Paulding. Our experience has been that those matters are 
not decided in thirty davs or sixty days, Mr. Townsend. A case in 
point is this: The case which I understand gave rise to the request for 
the passage of the principle involved in this bill was one wnere the 
western lumber roads raised their rates last summer. 

Mr. Townsend. They raised them 25 per cent. 

Mr. Paulding. Something like that; whatever it was. The lum- 
ber dealers went into court and obtained from the court an injunction 
in somewhat this style. The court said: 

We will not enjoin the going into effect of this rate. It can go into effect at the 
expiration of the thirty days. But we will enjoin the collection by the defendant of 
that advance in the rate. We will let the new rate go into effect, but the only thing 
you can collect is the old rate; and you will have to keep your books on the difference 
between the old rate and the new rate and see what that difference is. Then when it 
is finally decided you can either collect it or you can not collect it, as the decision 
may be. 

That matter came on before the Commission at once for a hearing. 
That was early last fall. It was onlv argued orally before the Com- 
mission last week and has not yet been decided. The pressure of 
business on the Commission is so great that it was impossible for them 
to take the matter up at once, and they have reached it at the earliest 
possible moment — six months after the case was brought before them. 
All that time, sir, the carriers have not only been put to the expense 
of losing this advance, if it is reasonable, but they are put to the 
enormous expense of the additional bookkeeping necessary to show 
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what they are collecting and what they should be collecting in the 
advance under the rate. 

Mr. TowNSEND. But that case was submitted as far as testimony 
was cowerned last December or January. 

Mr. Paulding. Yes, sir; and it was argued last week. The argu- 
ments were concluded, I am told, on Friday morning. 

Mr. EscH. That increase of the rate on lumber from 40 to 50 cents 
a hundred practically demoralized the lumber industry on the Pacific 
slope. 

Mr. Paulding. I have no knowledge on that subject at all. 

Mr. EscH. I understand that is so. 

Mr. Paulding. I have no knowledge of the reasons for the advance. 
I simply know the legal history of the case. 

Mr. EscH. It was a rate that had been maintained for quite a num- 
ber of years, I understand. 

Mr. Paulding. Yes; I have no knowledge of that question. 

Mr. TowNSEND. Fifteen years. 

Mr. Paulding. Those are some of the disadvantages. The carrier 
has no reparation at all; the shipper has. He already has reparation. 
He alreaay has remedies under the Hepburn Act. The Hepburn Act 
has been in effect a year and a half, or almost two years; and we do 
not yet know to what extent those remedies are applicable, because 
there has been no thorough decision of the rules unaer that act, or the 
application of those rules. We are proposing now to amend it, and 
to cast an additional burden on the carriers and additional duties 
upon the Commission before we have found out exactly what the 
original act means, or to what extent a shipper's rights can be pro- 
tected by application to the Commission. Our opinion is that the 
shipper will be absolutely protected in every way by application to the 
Commission under the law as it is to-day, without shifting the burden 
of proof, and without giving the Commission powers wmch are per- 
haps contrary to the Constitution; without giving the Commission 
undue or unreasonable work to do; without saying, as you will say 
if this bill is passed, to each carrier, ^*Your rates must remain as 
they are. You can not change them without prima facie making an 
unreasonable rate.'' Because the practical effect of this law would be, 
as traffic men from all over the country have said to me, that rates 
would not be changed. There would be no lowering of rates to meet 
a sudden demand for their lowering by reason of some sudden de- 
pression in a certain business; because even though the business 
might demand the lowering of the rate, it would be practically im- 
possible to raise the rate to its normal level, or above, if conditions 
should demand it; so that no rate would ever be lowered or advanced. 
The present level of rates would be maintained until a repeal of this 
law, or something happened that would make it possible to do those 
things practically. 

STATEMENT OF EDWAED G. BUGKLAND, ESa., VIGE-PEESIDENT 
OF THE NEW YOEK, NEW HAVEN AND HAETFOEB BAILEOAB 
COMPANY. 

Mr. BucKLAND. Gentlemen of the committee, I represent the New 
York, New Haven and Hartford Railroad Company. I am vice- 
president of that road. Our line, as you possibly may know, extends 
from New York and Long Island Sound ports upon the south to prac- 
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tically all of the cotton-manufacturing centers in New England, 
either immediately or through connection with the Boston and Maine. 

There is one large industry, the shipment of raw cotton into our 
territory, which is governed hy rather peculiar conditions, and con- 
ditions which so far we have not been able to rectify as we wish they 
might be rectified. This has to do particularly with that feature of 
the Culberson-Smith bill regarding the question of demurrage and 
the return of car for car. 

I will be as brief as I can and describe to you how raw cotton is 
handled into our territory. It is sent from the gjin to a compress sta- 
tion, which may be in Memphis or somewhere in that vicinity, and 
there is compressed into bales. Each bale is marked with a series of 
letters which indicate the quality of the cotton. For instance, 
"E-Y-X^^ would indicate cotton of a certain staple and means cotton 
on a certain consignment which corresponds to a bill of lading and a 
waybill sending that cotton to its destination. There is no other 
mark on the cotton. So far it has been found impracticable to route 
cotton to destinations by tags which indicate upon the bales just 
where the cotton is going. 

That cotton is sent North to some of the southern gateways. Most 
of the cotton comes either via Cairo or via East St. Louis. There, by 
reason of the fact that the southern railroads will not permit their 
cars to go through, the cotton is unloaded and is placed in other cars. 

Mr. EscH. That is a recent practice, is it not? 

Mr. BucKLAND. No, sir; it nas been the practice for a great many 
years. 

Mr. EscH. For the southern roads ? 

Mr. BucKLAND. Yes, sir; it is one ot the most fruitful sources of 
trouble that we have. Most cotton will be consigned, say, 50 bales to 
a car, and in consignments of 100 bales. It is loaded at the compress 
points by people who are experienced in loading, and in cars which 
are specially designed to carry cotton. When it is unloaded at the 
transfer pomt it is loaded into other cars by loaders who are not so 
expert, and frequently into cars which are not adapted to the carrying 
of cotton. They are the cars which happen to be there — the ordinary 
box cars. 

The result is that whereas a shipment of 100 bales of cotton may 
start out in two carloads and get as far as Cairo or East St. Louis in 
those cars, when it is taken out and put into other cars there will be 10 
bales left over. All there is to indicate the character of that cotton is 
the initials which I speak of, which are somewhere on the cotton, 
stenciled upon it. Those 10 bales of cotton are loaded into some 
other car with a part of some other consignment, and go forward to 
destination, at Fall River or Providence or New Bedford or Lowell or 
Fitchburg or Manchester, or whatever it may be. That brings into 
our territory a great many part consignments. You gentlemen 
probably know that a consignee is under no obligation to take a part 
of a consignment until he gets it all; and a great many consignees 
in our territory take advantage of that and decline to receive their 
cotton until the entire consignment has come through. Then it is a 
custom of the trade there that before receiving cotton, particularly 
cotton which is consigned to ^^ order and notify ' — and I take it that 
you gentlemen are familiar with the '^ order and notify^' method of 
shipment — the ultimate consignee shall have the opportunity of 
weighing and sampling the cotton. So that all of that results in a 
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congestion in cars or storehouses at the end of the route during the 
cotton-shipment season, that extends from the beginning of October 
to well along into February or Morch. 

The result is that although at Fall River and Providence and at 
the other large cotton-receiving places we have established large 
storehouses, in which we store cotton free pending its ultimate 
delivery, yet we never have been able to get storehouses enough- to 
handle all of the cotton that comes into our territory. And the 
further result is that every year we have a great many cars upon our 
system belonging to other roads, containing cotton that we can not 
deliver. At one time there were over 2,000 cars in the vicinity of 
Fall River containing cotton that could not be dehvered. 

Mr. Mann. Why? 

Mr. BucKLAND. For the reasons! have stated — that they were not 
complete shipments, or by reason of our storehouses having been so 
congested with cotton which had been received that we could not get 
the cars up to the storehouses and obey the trade rule that cotton 
may be sampled and weighed before it is actually delivered. That 
would absolutely prevent our returning car for car; and however 
many cars we might have upon our system, it would work very hard 
against us, and would work very hard against any terminal road that 
handles cotton. 

I only wanted to call your attention to that peculiar trade custom. 
If you will investigate iit, you will find, I think, that all of the New 
England roads that handle cotton are confronted with that same 
congestion. 

It is said that no man has the right to criticise unless he can suggest 
a remedy. Naturally the remedy to be suggested would be, mst, 
that cotton should be consigned to destination, so that if any cotton 
got astray in these part carloads it would go, under the rules which 
govern all of our transportation companies, to destination without 
any billing. The second would be, perhaps, to impose a penalty 
upon the shippers for taking their cotton piecemeal. Perhaps a 
third would be to pass a rule which would not permit cotton to be 
shipped subject to oeing weighed and sampled. All of those things 
we have endeavored to do from time to time without any particu- 
lar success, because there has been no cooperation on the part of 
the roads south of us, and consequently the shippers in New Eng- 
land are not going to impose any burden upon themselves which they 
do not have to impose. 

Therefore, when we are considering the q[uestion of demurrage and 
car service and of exchange of car for car, it is wise, I think, to, look 
into each particular trade, each particular community, and see 
whether it does not inflict an unnecessary hardship. 

STATEMENT OF GHAELES J. FAULKNEE, ESa. 

Mr. Faulkner. Mr. Chairman and gentlemen, I had hoped that you 
would not have been so onerously engaged at the present session of 
Congress in passing upon a great many of these interstate-commerce 
bills. After the passage of the Hepburn bill, which, with the Elkins 
bill, seemed to prohibit every conceivable vice that the railroads, 
could be guilty or, we hoped that peace would come to the roads for a 
while, at least, until the full force, power, and eflFectiveness of the 
Hepburn bill had been tried. I desire to say, further, Mr. Chairman, 
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that the railroads have met the Interstate Commerce Commission 
halfway in the enforcement of the Hepburn bill. In other words, 
they have, I think, acquiesced in every one of their decisions, unless 
with one exception, whether they regarded them as fully in accord- 
ance with the provisions ol the statute pjassed by Congress or not, 
their object and purpose being to assist in making it a thoroughly 
practical and operative bill; and if there were any defects found m it, 
after a full investigation by the Commission, the hope was entertained 
that the Commission could then come to Congress and recommend, 
with the full cooperation of the roads, such amendments to the law as 
would make it an effective and operative bill. 

But it seems that we are confronted at this time with more legis- 
lation than we have had at any session that I have been attending 
before this committee; and before I speak of one or two of these 
bills I would furthfer like to suggest to the committee a practical 
thought. To-day the operating and traffic officers of every system 
of railroad in this country are engaged, every moment of the day and 
part of the night, in trying to make ends meet. It is almost impos- 
sible to induce those gentlemen to leave their desks to come on here to 
give you the practical information that you are seeking in reference 
to the provisions of the large number of bills now pending before 
this committee. I would earnestly suggest, if it should meet the 
approval of this committee, that they try to segregate from this 
great mass of 72 bills now pending before it such measures as they 
think it is the duty of the committee to consider, in the public interest, 
and determine the wisdom of passing them or not passing them at 
the present session. When they have segregated those bills, we 
would then have an opportunity to fully present the views of the 
railroads upon those particular measures. 

You can see, gentlemen, how we are situated. We have to take 
each one of these hearings up day by day and consider a large number 
of bills that we are satisfied it will not be the desire of the committee 
to pass; and yet we have no information which will guide 'us in our 
investigation of them, or iii bringing witnesses here who can present 
an intelligent and a practical argument of the effect of the provi- 
sions of these bills. 

Mr. TowNSEND. Have you looked over those 72 bills to discover 
how many you are willing to support? 

Mr. Faulkner. I think there are very few that either the com- 
mittee or I (if I must speak for myself) would be willing to support 
in the form in which they are presented to Congress. 

I shall assume, Mr. Chairman, in considering these bills, that of 
those fixed for hearing on March 5, No. 9118, introduced by Mr. 
Stevens, the object of which is to transfer the Commission and put it 
under the control of the Department of Commerce and Labor, will not 
be pressed at this session of Congress. 

Mr. Mann. Why not? 

Mr. Faulkner. I suppose it is an educational measure, one brought 
forward for the purpose of directing Congress's attention and this 
committee's attention to the idea embraced in it, but with no real 
purpose of pressing it at this time for consideration. It is a very 
elaborate bill, and I have not heard any indication upon the part of 
the committee or from Mr. Stevens himself that he intended to press 
it at the present session. That is my only reason for»the suggestion. 
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Mr. TowNSEND. He stated the other day that he did not want to 
press it. 

Mr. Mann. I understood he intended to press it, though pferhaps 
not under this particular bill, because that is only a suggestion. That 
is not elaborate; there is nothing to the bill except one or two changes 
in words. 

Mr. Faulkner. That is all; but it involves an important principle 
of administration. 

Mr. Mann. It involves administrative features. 

Mr. Faulkner. I say it involves a principle of administration; I 
do not know that I have anything to say as to the wisdom of the 
proposition, but will leave that to the judgment of this committee. 

The other two bills set for to-day, Nos. 9222 and 9223, I will pass 
over also, unless the propounders of those bills will indicate that it is 
desired to press them. 1 am trying, gentlemen, to eUminate some of 
the bills on the schedule which you have made. I shall seek to com- 
bine several of these in considering them. 

House bill 157 and House bill 9114 are two bills that I think may 
properly be considered together. The first of these bills provides: 

That hereafter all common carriers engaged in interstate commerce shall pay uj)on 
all just claims 6 per cent interest for all time that shall elapse from the presentation 
of said claims until the payment thereof. 

Mr. Townsend. Senator, do you want to take up Mr. Madison's 
bill. No. 16981, concerning claims against railroaas? It is of the 
same date, March 6. 

Mr. Faulkner. If it is the understanding of the committee that those 
bills that have not been pressed before the committee shall be passed 
over without any further consideration by the committee, of course 
I do not want to take up a moment of the time of the committee in 
discussing them. I shall pass them over also and say nothing fur- 
ther about them. I will pass over Mr. Wallace's bill. No. 13083, for 
the same reason as given for the other. 

As to Ihe bill introduced by Mr. Madison, No. 16981, the only 
amendment I understand to the interstate-commerce act is found on 
page 7 of that bill, to the effect that upon a claim in writing being 
made by the owner of the lost property or his assignee for the pay- 
ment of the amount of loss, damage, or injury the carriers shall 
notify the claimant in writing within ninety days; and on page 8 
there is also a new provision as follows [reads] : 

If any carrier, railroad, or transportation company shall fail to notify a claimant as 
herein provided within ninety days after claim has been made as herein provided, 
and said claimant, or his assignee, shall thereafter obtain a judgment upon said claim 
or any part thereof in any court of competent jurisdiction, whether a court of the 
United States, or of some State, Territory, or the District of Columbia, the jury trying 
the case, or the court, if the trial is before the court without a jury, shall determine 
what is a reasonable attorney's fee for the plaintiff's attorney, if he has employed an 
attorney in said cause, and the same shall be taxed and collected as a part of the costs 
of the suit. 

In considering the unconstitutionality of this law, I think it is 
not unwise to call the attention of the committee at this time to the 
decision of Justice White in the case of Howard v. The Illinois Central 
Railroad Company, where, in speaking of the relation of the railroads 
to the Federal Government in the employers' liability act, he said: 

It remains only to consider the contention which we have previously quoted that 
the act is constitutional, although it embraces subjects not within the power of Con- 
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gress to regulate, because one who en^ges in interstate commerce thereby submits 
all his busmess concerns to the regulating power of Congress. To state this proposi- 
tion is to refute it. 

This provision in reference to railroad debts is not in any way a 
reflation of commerce. To fix a liability as resulting from the 
failure of a railroad company to return within ninety days a statement 
as to whether they admit the claim, and if not admitted in whole, 
what part they do admit, and providing that the jury may impose 
a different penalty upon a carrier or a person enga,2:ed in interstate 
commerce transportation for the collection of a debt other than is 
imposed upon other citizens should the jury determine upon trial 
that the defendant is liable for the claim, is class legislation and 
unconstitutional. It is right under the decisions of the Supreme 
Court, and of the State, for Congress to classify railroads, but when 
they do so it must rest upon a natural, necessary difference from 
other citizens over which Congrene has power and jurisdiction to 
impose liabilities; and unless sucK distinction is clearly drawn bj 
the language of the bill and rests upon the difference between it 
and other persons or corporations engaged in similar occupation or 
employment — I mean who owe debts — ^located in the territory over 
which Congress has entire and plenary jurisdiction, it is a faulty 
piece of le^^dationj the classification not extending far enough. 

This Texas case is a complete illustration of that principle. In that 
case the State of Texas imposed the penalty of $10 attorney's fee 
where the claim was under $50, if the claimant employed an attorney 
to enforce it. The supreme court of Texas passed upon the consti- 
tutionaUty of that act and held it to be constitutional. The Supreme 
Court of the United States, in the case of the Gulf, Colorado and 
Santa Fe against Ellis (165 U. S.), reviewed that decision. The 
decision of that case covered almost every conceivable view that 
could be presented in argument. The reason for such an elaborate 
opinion as was delivered by Justice Brewer in that case was this : 
It seems the appellee had no attorney before the court, and that 
was commentecl upon in the opinion of the minority of the court; but 
there was a very elaborate decision of the supreme court of the State 
of Texas discussing every view that was taken by counsel and by the 
court in sustaining the constitutionality of the act, and I therefore 
assume that Mr. Justice Brewer felt called upon to review all of those 
contentions and to explain them, and annulled the opinion of the 
supreme court of the State of Texas. As stated, that case was the 
Gulf, Colorado and Santa Fe Railroad Company v. Ellis (165 U. S., 
152). In the discussion Mr. Justice Brewer uses this language: 
^'The contention is that it operates to deprive the railroad companies 
of property without due process of law'' — it is important for the 
committee to remember this expression, for the reason that it will 
be maintained that the fifth amendment did not protect the rights 
of the parties. It was not necessary for him to go to the extent of 
deciding this case under the fifth amendment, as he could decide it 
under the clause of the fourteenth amendment, which not only 
embraces that clause of the fifth amendment, but also the further 
clause of the language as to the equal protection of the laws. But 
you will find that he based this decision upon both amendments, the 
"due-process" clause as well as the ^^ equal protection of the law." 
This bill singles out carriers from all other persons and corporations 
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and imposes a penalty of an attorney's fee in behalf of certain cred- 
itors suing them. There could not in any decision be found language 
more applicable to every Une of this measure than is used by tne 
Justice in applying the law to the Texas statute. [Reads:] 

Considered as such, it is simply a statute imposing a penalty upon railroad corpora- 
tions for a failure to pay certain debts. No individuals are thus punished, and no 
other corporations. The act singles out a certain class of debtors and punishes them 
when for like delinquencies it punishes no others. They are not treated as other 
debtors, or equally with other debtors. 

They can not appeal to the courts as other litigants under like conditions and with 

like protection. If litigation terminates adversely to them, they are mulcted in the 

attorney's fees of the successful plaintiff; if it terminates in their favor, they recover 

no attorney's fees. It is no sufficient answer to say that they are punished only when 

' adjudged to be in the wrong. They do not enter the courts upon equal terms. 

They must pay attorney's fees if wrong; they do not recover any if right, while 
their adversaries recover if right and pay nothing if wrong. In the suits, therefore, 
to which they are parties thev are discriminated against, and are not treated as others. 
They do not stand equal before the law,*. They do not receive its equal protection. 
All this is obvious from a mere inspection of the statute. 

In commenting on the moral view of the question he said: ^^It is 
of course proper that every debtor should pay his debts, and there 
might be no impropriety in giving to every successful suitor attor- 
ney's fees.'' The lawyers around this table all know that in every 
State this is done. There is a docket fee taxed, but it is for the bene- 
fit of all suitors over whom the sovereign can prescribe a rule of con- 
duct. [Reads:] 

But before a distinction can be made between debtors, and one be punished for a 
failure to pay his debts, while another is permitted to become in like manner delin- 
quent witnout any punishment, there must be some difference in the obligation to 
pay, some reason why the duty of payment is more imperative in the one instance 
than in the other. 

If it be said that this penalty is cast only upon corporations, that to them special 
privileges are granted, and therefore upon them special burdens may be imposed, it 
IS a sufficient answer to say that the penalty is not imposed upon all corporations. 

The same defect appears in this bill. All corporations within the 

Elenary and exclusive jurisdiction of the Federal Congress do not 
ave this penalty imposed upon them. [Reads:] 

The burden does not go with the privilege. Only railroads of all corporations are 
selected to bear this penalty. The rule of equality is ignored. 

It may be said that certain corporations are chartered for charitable, educational, or 
religious purposes, and abundant reasons for not visiting them with a penalty for the 
nonpayment of debts is found in the fact that their chartered privileges are not given 
for pecuniary profit. But the penalty is not imposed upon all business corporations, 
all chartered for the purpose of private gain. The banking corporations, the manu- 
facturing corporations, and others like them are exempt. Further, the penalty is im- 
posed not upon all corporations charged with the quasi-public duty of transportation, 
but only upon those charged with a particular form of that duty. So the classification 
is not based on any idea of special privileges by wa>^ of incorporation, nor of special 
privileges given thereby for purposes of private gain, nor even of such privileges 
granted for the discharge of one general class of public duties. 

But if the (classification is not based upon the idea of special privileges, can it be sus- 
tained upon the basis of the business in which the corporations to be punished are 
engaged ? Th at such corporations may be classified for some purposes is unquestioned. 
The business in which they are engaged is of a peculiarly dangerous nature, and the 
legislature, in the exercise c»f its police powers, may justly require many things to be 
done by them in order to secure life and property. 

But a mere statute to compel the payment of indebtedness does not come within the 
scope of police regulations. The hazardous business of railroading carnes with it no 
special necessity for the prompt payment of debts. That is a duty resting upon all 
debtors, and while in certain cases there may be a peculiar obligation which may he 
enforced by penalties, yet nothing of that kind springs from the mere work of railroad 
transportation. 
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Mr. TowNSEND. Is that the unanimous decision of the court? 

Air. Faulkner. There is a dissent in that case by two of the 
judges. 

Mr. TowNSEND. You do not understand, do you, that the court is 
maintaining there that the State or the nation would not have the 
right" to treat railrpad corporations as a whole in any manner differ- 
ent from what they do other corporations? 

Mr. Faulkner. Of course I do not. Here there is no classifica- 
tion which justifies a different penalty than that imposed upon other 
E arsons or corporations similarly situated. Take the emplojers^ lia- 
ility bill. There is no doubt in my mind of a defect in the bill, which 
was passed at a former session, and if it should be passed at this 
session without correcting that defect, I believe it would be declared 
unconstitutional. The classification must limit the employees who 
are brought within the provisions of the statute to those engaged in 
hazardous employment. There is a clear difference. 

Mr. TowNSEND. I agree with you on that case. I am not arguing 
against this bill at all, but is it necessary that peculiar regulations 
must always apply to common carriers because of the pecmiar haz- 
ardous employment? 

Mr. Faulkner. No; you can make other classification of persons 
or corporations, for other objects or purposes than that resting on 
hazardous employment. You can put all of a class for a particular 
purpose, if it is a natural, necessary classification growing out of the 
object or purpose of the legislation, and all within your jurisdiction, 
similarly situated, are embraced by the act. 

Mr. TowNSEND. But the question of hazard does not decide that. 

Mr. Faulkner. Of course not; nor does, as he says, transportation 
make a proper classification as to penalty for failure to pay. He 
decides that question. 

Mr. Townsend. You are familiar with the taxation cases. There 
was a case decided not a great while ago, where a State imposes — and 
many States do that — a specific tax upon railroad properties. That 
question has been contended in the courts as being class legislation, 
and the courts have held that it is not. 

Mr. Faulkner. The law brought all within the jurisdiction of the 
State which passed it within the Umits of the influences of it, when 
similarly situated. 

Mr. Townsend. It did not apply to telegraph and express com- 

!)anies, and so on, but simply to railroads. Then they changed that 
aw and said they shall go on the ad valorem basis. Still, the Su- 
preme Court, in dealing with that particular class of property, held 
that the people have a right to impose conditions that are just and 
reasonable under those circumstances and that it would not be class 
legislation, as I maintain this would be. 

Mr. Faulkner. They authorized it because it was a subject which 
the courts held could be properly classified for the purpose of taxa- 
tion, but it is not any new principle that the Supreme Court of the 
United States has passed iipon here. The State courts have acted 
upon it before. You will fmd that Mr. Justice Brewer has quoted 
not less than twenty or thirty State supreme court decisions in which 
they held the same principle as to classification. 

Mr. Mann. Does the interstate-commerce law provide for a method 
of collecting claims through the Interstate Commerce Commission 
against railroads or common carriers? 
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Mr. Faulkner. Yes, and I am not objecting to a collection of a 
debt. That is not the objection to this bill, but you are imposing a 
penalty for failure to pay the debt. 

Mr. Mann. That is a case where we would give claims against rail- 
roads rights which we would give no one else in the land. No one can 
go before the Interstate Commerce Commission with a claim except 
the claims against common carriers. 

Mr. Faulkner. There are a number of instances where you give 
different courts jurisdiction, but you do not give that claim before 
the Commission one single thing that a court does not give them, 
which is the damages supposed to be due. 

Mr. Mann. Do we not give immunity damages or anything else 
before the Interstate Commerce Commission ? 

Mr. Faulkner. I don't think you give anything but the actual 
damages. That is my recollection. 

Mr. Townsend. I do not want to interfere with your argument, 
and I agree with a great deal that you have said; but I do not agree 
with your interpretation, and I do not believe that Justice Brewer 
would hold that because a railroad would engage men in a particu- 
larly hazardous employment that only such regulations as applied to 
that particular employment could be imposed. 

Mr. Faulkner. Of course he did not say that. 

Mr. Townsend. That is the way you read it. 

Mr. Faulkner. He does not say that. He simply says that that 
does not justify the imposing of the penalty, because they are engaged 
in a hazardous employment. Then he says further that he does not 
justify it because they are engaged in the business of transportation. 
Section 16 of the act to regulate commerce says: '^If the petition 
shall finally prevail, he shall be allowed a regular attorney fee, to be 
fixed and collected as a part of the costs of the suit.'^ All I have to 
say is that is just as amenable to my criticism or Justice Brewer's as if 
it were in this act. 

Mr. Mann. It never has been questioned, but I am inclined to 
think myself that we have the power to regulate that and give to that 
Commission anything to do in the matter of claims. This is not 
court jurisdiction. 

Mr. Buckland. That is on appeal before the circuit court. 

Mr. Mann. That is on the identical case? 

Mr. Buckland. The identical case. 

Mr. Faulkner. It is the identical case, but I am satisfied it has not 
been tested. It would be governed by this decision; there can not 
on principle be any exception to it. 

Now, I will give you another decision which in its principle is 
equally strong — the case of Cotting v. Kansas City Stock Yards 
Company. (183 U. S., 101 and 102.) This was a case in which the 
provision of the statute left out in its classification certain other 
stock yards which could have been brought within it and oiight to 
have been brought within it to render it constitutional. It was 
declared unconstitutional for that reason. They attempted in 
Illinois to make an exception, that products in the hands of farmers 
and live-stock producers should not be included in the prohibition 
of the act, and for that reason the Supreme Court held it unconsti- 
tutional. 
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Mr. Justice Brewer, in discussing the case, said: 

Do the laws secure to an individual an equal protection when he is allowed to come 
into court to make his claim or defense subject to the condition that upon a failure to 
make good that claim or defense the penalty for such failure either appropriates all 
his property or subjects him to extravagant and imreasonable loss? Let us make some 
illustrations to suggest the scope of this thought. 

It does not make any difference in principle whether the amount is 
very large or small. As stated by the justice in the Texas case, the 
fact that it was only $10 attorney s fee involved in that case made no 
difference; it was just as important to correct it if unconstitutional 
as if it had been for a large amount. 

Mr. Mann. What has been the holding in these cases where State 
legislatures have provided by law that if the railroad companies did 
not pay certain claims they should suffer twice the amount? That 
refers to stock and things of that sort. 

Mr. Faulkner. This is one of the cases, and the Texas case is one 
of those cases. 

Mr. Mann. Oh, no. 

Mr. Faulkner. Yes. 

Mr. Mann. I am not talking about the attorney's fee case, but 
about the other matters. 

Mr. Faulkner. The same principle would apply. There is, how- 
ever, a distinction that can be drawn. If the legislature has a right 
to impose a particular duty upon a carrier, it may then impose a pen- 
alty for a failure to perform that particular duty. 

Mr. Manj^^. Is not that what Mr. Madison is tryine: to get at in his 

bill? ^ ^ 

Mr. Faulkner. I do not think so, because he does not impose it in 
that form, but simply says that if the party does not admit or deny 
the liability within nmety days, then he shall pay with the attorney's 
fee. 

Mr. Mann. It simply imposes upon the carrier the duty of answer- 
ing in regard to the claim in some way in ninety days. If they refuse 
to answer, the penalty is imposed. 

Mr. Faulkner. In a certain form; either he owes the whole or a 
part, and if he fails to do that, then the penalty is imposed upon him. 
You all know, of course, this whole doctrine of the imposing of those 
penalties, that it is based upon the police power in the State. Now, 
whether that police power has, by tne plenarv provision of the Fed- 
eral Constitution as to interstate commerce, been transferred to the 
Federal Government has not yet been fully decided by the courts. 

Mr. Mann. I did not understand that law to impose it upon the 
police power, but far from it. 

Where Congress has the power to make a provision prohibiting an 
act to be done under the provision of the Federal Constitution author- 
izing the regulation of interstate commerce, it has the right to impose 
penalties for the failure to perform said act or doing said act wnich 
it prohibits. The position which I was endeavoring to maintain 
unaer the decision in Railroad v, EUis (165 U. S.) was that the stat- 
utory provision in reference to interest and fees in the collection of 
a debt against a common carrier, under the decision of Mr. Justice 
Brewer^ was neither the exercise of a police power in a State nor the 
regulation of commerce or its instrumentalities under the provision 

37222—08 8 
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of the Federal Constitution and that therefore the provision of such 
a bill was unconstitutional. 

Mr. Faulkner. In the above case that I referred to the justice 
proceeds: 

SuppoBO a law were passed that if any laboring man should bring or defend an 
action and fail in his claim or defense, either in whole or in part, he should in the 
one instance forfeit to the defendant half of the amount of his claim and in the other 
be punished by a fine equal to half of the recovery against him, and that under such 
a law, by its terms applied only to laboring men, would there be any hesitation in 
holding that the laborer was denied the equal protection of the laws? The mere 
fact that the courts are open to hear his claim or aefense is not sufficient if upon him, 
and upon him alone, there is visited a substantial penalty for a failure to make good 
his entire claim or defense. 

Here is another illustration that brings it under the fifth amend- 
ment: Take another illustration: Suppose a statute that every cor- 
poration failing to establish its entire claim or make good its entire 
defense should as a penalty therefor forfeit its corporate franchise, 
and that no penalty of any kind except the matter of costs to like 
failures of other litigants, could it be said that the corporations 
received the equal protection of the laws? Take still anotner illus- 
tration : Supposing a law which, while opening the doors of the courts 
to all litigants, provided that a failure of any plaintiff or defendant 
to make good his entire claim or entire defense should subject him 
to a forfeiture of all his property or some other great penalty, then, 
even if, as all litigants were treated alike, it could be said that there 
was an equal protection of the laws, would not such a burden upon 
all be adjudged a denial of due process of law? This reasoning brings 
it under the fifth amendment, and for that reason I think the com- 
mittee ought to be cautious about passing such a statute. 

I will pass bill No. 156, and also bill 510, as no one has pressed 
either. That was the bill introduced by Mr. Taylor. 

Mr. EscH. There has been no hearing on that. 

The Chairman. Mr. Taylor filed a .paper, I think, in connection 
with that. 

Mr. Faulkner. Really it is not a very important bill. Its purpose 
is to enlarge the pass amendment to families of deceased employees. 
I think that is the full extent of the amendment under the provision 
of the bill, which is the reenactment of the first section of the Hepburn 
Act. That is all I believe it to be. 

Mr. Mann. Does it not cover the retirement of employees also ? 

Mr. Faulkner. No, it does not; but there is a bill here that does 
cover that, and I would say in reference to those men that the rail- 
roads have really given them and their families passes on a ruling of 
the Interstate Commerce Commission. 

The Chairman. There is no objection to that on the part of the 
railroad companies, is there ? 

Mr. BucKLAND. Decidedl^r. This bill proposes that common car- 
riers may issue transportation to families of deceased employees. 
It would be difficult to estimate what proportion of the population 
of the United States is represented by families of deceased railroad 
employees, from railroad presidents down, many of whom are in 
sucn circumstances as to be amply able to pay their fare when nec- 
essary to travel. The privilege would be open to great abuse, and 
ultimately would break down the antipass features of the interstate- 
commerce law, because the public would not stand for the indiscrimi- 
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nate transportation of families of deceased railroad employees, who 
might be just as well able to pay their fare as many other people 
engaged in business, who are obliged to travel on railroads. 

The Chairman. It simply gives the railroad company the privi- 
lege of granting passes. 

Mr. Auckland. I know, but there is objection to the ppesaure 
brought to bear on the part of the families of the deceased employees^ 
which constitutes a considerable portion of the people living on our 
lines. 

Mr. Faulkner. That is the o/ily objection that I have heard urged 
to it; and that it is unwise to make separate amendments to 9ii» 
section. I am satisfied there are twenty or thirty bills or amend- 
ments introduced for the purpose of enlarging the pass amendment^ 
and they all ought to be considered together. 

Mr. Richardson. Ha3 the Interstate Commerce Commission passed 
upon the feature of the Hepburn law relative to the extension of 
passes to attorneys and to include their families? 

Mr. Faulkner. Yes, sir. 

Mr. Richardson. Do they include the families? 

Mr. Faulkner. They have included the families. Their ruling 
gives passes to the attorneys who are regularly employed bv the year* 

Mr. Richardson. How do you connect the families of attorneys 
with that part of the clause granting transportation to others? 

Mr. Mann. They are attorneys by the year and are employees. 

Mr. Faulkner. Yes; and consequently are entitled, with their 
famiUes, to transportation. 

Mr. Mann. An attorney by the job is different? 

Mr. Richardson. It says: ''Officers, agents, surgeons, physicians^ 
and attorneys.'* If they were classed as employees why use the 
words "Attorneys at law'' at all? 

Mr. Faulkner. The Commission has made that distinction. 

Mr. Richardson. I understood the Commission had decided that 
famiUes were not included. 

Mr. Faulknub. No ; I know that my family traveled on passes. 

The Chairman. It occurs to some members of the committee that 
this is not very important, because at the most it is conferring upon 
the railroads the privilege that they may exercise or not as tney 
choose, so that it is not a very important matter. 

Mr. Faulkner. With the permission of the chairman I will ask to 
attach to my remarks a statement of the vice-president in charge of 
general traffic on the New York, New Haven and Hartford Railroad 
on the general subject of bill*H. R. 510, and the reasons why it 
should not be adopted. 

(Adjourned at 4 p. m.) 



Wednesday, March 25 y 1908 — 1,S0 o'clock p. m. 

At the expiration of the recess the committee resumed its session. 

Present: Representatives Hepburn (chairman), Stevens, Esch^ 
Townsend, Kennedy, Adamson, and Richardson. 

The committee thereupon proceeded to the consideration of the 
various bills pending before it concerning car supply. 
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STATEMENT OF I. B. RICHARDS, ESQ., SUPERINTENDENT OF 
TRANSPORTATION OF THE NORTHERN PACIFIC RAILWAY 
COMPANY. 

Mr. Richards. Mr. Chairman, representing the Northern Pacific 
Company, I should like to point out to the committee as briefly as 
I may some of the things that would happen on the Northern Pacific 
road if this bill becomes a law, providing, as it does, for the compul- 
30^ delivery to other lines of the owning line's cars. 

There could be and have been conditions on the Northern Pacific 
where, if we were forced to deliver our cars to other lines as con- 
templated in this bill within three weeks' time, we would be unable 
to handle the local business along the line of our road. We think, 
of course, that our first duty is to handle the commodities originat- 
ing on our line for the people who have located along our line; and 
therefore we think we should be allowed to use our equipment to 
that end. 

There are a number of things that appear to me to be thoroughly 
impracticable in letting your cars go through to other Unes and 
imposing a penalty for failure to do so and also a penalty for failure 
to return them. In the first place, conditions can arise, and have 
arisen within the last year, mating it impossible for any railroad to 
return these cars. For instance, during the last year on the Une I 
represent, the Northern Pacific, we accumulated a large number of 
otner people's cars which we could not, owing to physical conditions, 
return, and we were heavily penalized for that in paying per diem 
charges to the owners of these cars, which we woula gladly have 
avoided if it had been possible to have returned the cars, which it 
was not. 

The Chairman. In what did the impossibility consist ? 

Mr. Richards. Weather conditions; also, I may say frankly, a 
lack of faciUties, which we were then providing ana have since 
largely added to, and we are still doing so. But I submit, Mr. Chair- 
man and members of the committee, that no thoughtful man will 
contend that a railroad running through an agricultural country, 
such as ours does, can at all times and all seasons of the year furnish 
promptly, or what you might call with reasonable promptness, all of 
the cars required by the shippers on our line. That would be prac- 
tically impossible. If you admit that, then you see the impractica- 
bility of penalizing us for failure to do so under conditions which do 
exist in the fall of the year on our Une, and at some other times of 
the year. 

The Chairman. Is not that the implied contract that the company 
has assumed — to furnish reasonable racilities ? 

Mr. Richards. Yes, sir. The question would be, then, what 
you consider reasonable. For instance, if the price of wheat went 
from 80 cents to $1, every man along the line of our road who owned 
a bushel of wheat would want to market it. It would be impossible 
for us then to furnish, within what would be called a reasonable 
time, cars for all of those who had wheat to offer. That would be 
physically impossible. 

The Chairman. In such a case as that, what would be your idea 
of a reasonable time? 
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Mr. Richards. That would depend entirely on the conditions that 
existed and what amount of grain or other commodities might be 
offered at that time. 

The Chairman. Take the ordinary condition that you have sug- 
gested. You know the quantity of wheat in that country, or practi- 
cally the quantity. Suppose that wheat goes from 80 cents to $1 
in the month of November, what would oe a reasonable time for 
you to furnish f aciUties for getting out that wheat ? 

Mr. Richards. I have known conditions, sir, where, with a rea- 
sonable amount of equipment on hand, with plenty of locomotive 
power, such as we in our judgment consider necessary to move the 
crop, it has taken thirty days to get around to a specific shipper to 
'furnish him any considerable number of cars (that is, on the plan of 
furnishing first those who come first — first ordered, first served), 
even last year. 

The Chairman. Is that the rule? 

Mr. Richards: The rule is to fill orders in their turn; yes, sir. We 
have specific rules to prevent a discrimination (or, rather, an unjust 
discrimination) against any shipper. That, in my opinion, is the 
solution of the whole problem; because a railroad company must and 
will, for its own personal interest, provide all the equipment it can get 
for the business it has to move. That is true of our railroad. We 
Jiave spent as much money as we could spend within the last two 
years to purchase equipment, and we have largely increased our 
equipment. That may not be true of other lines, but I want to point 
out to you, Mr. Chairman, that the evident intent of this bill 

Mr. Kennedy. Let me make this inquiry right there: Suppose, on 
a given day, you should have requisitions for a thousand cars from 
four or five diEFerent shippers at perhaps the same point, would you 
give all the cars asked for to the first one that asked for the cars ? 

Mr. Richards. No, sir; we would prorate the cars. 

Mr. Kennedy. I knew that was the practice at the heavy shipping 
points around Pittsburg. 

Mr. Richards. Yes, sir; and we have a specific set of rules which 
we apply to that to prevent a discrimination in the distribution of 
such cars as we may have. We know that at certain seasons of the 
year we will not and can not have enough cars to furnish cars to all 
comers when they want them. 

Mr. Kennedy. I thought you said that you supplied them in the 
order in which they asked. You know, of course, that you could not 
get those orders in at the same time. One would come ahead of the 
other, naturally. 

Mr. Richards. I misunderstood you, or, rather, I answered you 
wrongly there; because we prorate the cars among the different 
shippers at the different stations. 

Mr. Kennedy. According to the several needs, you would divide up 
all the cars available ? 

Mr. Richards. Yes, sir. I should like to file, if you please, Mr. 
Chairman, a copy of those rules under which a shipper can not be 
discriminated against. 
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(The paper above referred to was directed to be made a part of the 
report of the hearing, and the same is as follows:) 

RULES GOVERNING THE DISTRIBUTION OP OARS AT STATIONS. 

Northern Pacific Railway Company, 
Office of Superintendent of Transportation, 

St. Paul, Minn., July 15, 1907. 
All concerned: 

1. The intent of these rules is to secure a fair distribution of equipment between 
shippers and will be effective August 1, 1907. 

2. (a) Each station will open an account with each carload shipper by classes of 
cars and record all car orders and cancellations in a book provided for that purpose. 

(b) This record for nonagency stations will be kept by the agent especially assigned 
by the division superiiitendent to do so. 

3. Agents will require shippers to file orders for cars over their signatures on Form 
624 (F 5), which is providea for that purpose, and will give each order a number. 

4. Agents will transmit to superintendent's office and record all car orders whether 
cars are on hand to apply or not. 

6. Division superintendent will arbitrarily cancel all unfilled orders at 6 p. m. 
Saturday of each week, and agents must check and reorder on that day, giving refer- 
ence to date originallv ordered. (Shippers will not be reouired to renew orders.) 

6. Agents must, before accepting orders for cars, satisfy themselves that the shipper 
ordering has loading and can load the number and capacity of cars ordered witnin 
the time specified. 

7. Where any shipper's orders for cars exceed his capacity to load the distribu- 
tion will be made on the basis of his capacity; to load. WTiere the order for cars is 
less than his capacity to load the distribution will be made on the basis of cars ordered. 

8. For commodities which in loading reach the weight capacity before the cubic 
capacity is reached, such as grain, ore, etc., cars will be distributed on weight capac- 
ity basis; on other commodities on a cubic capacity or car basis. 

9. Except as may be especially directed for certain commodities in certain terri- 
tories, orders for cars (except stock cars when ordered for live stock) will be filled 
as follows: 

(a) One car each class, to each shipper according to date of order until each shipper 
receives one car each week, or as soon as they can be supplied. 

(b) If, after supplying each shipper one car as above, there are more cars to dis 
tribute during any week, the balance will be apportioned among the shippers in same 
ratio ae such shipper's car orders bear to the total cars ordered by all shippers at the 
station. 

10. Each grain elevator, grain warehouse, lumber or shingle mill, will be consid- 
ered as an individual shipper. 

11. If a class of car different from that ordered is substitlited the record of CMb 
ordered must be changed to the class substituted, and distribution will be the same 
as if of the class ordered; record must, however, show class of cars actually furnished. 

STOCK shipments. 

For the reason that entire shipments of stock must be loaded at the same time, 
stock cars for stock shipments will be distributed on following plan: 

1. Each ap})licaht will be required to place written order as per rule 3, above. 

2. Priority in date and time of filing order will not be considered except that if 
two or more orders are received to load on a given date priority will be given accord- 
ing to date and time of filing for such given date only. 

3. Any shipment not ready to load on date ordered will be considered as canceled 
and if replaced to load on a future date will rank behind all orders previously placed 
for such future date. 

(Agents may allow forty-eight hours* grace when assured stock has been delayed 
account stress of weather or conditions which shipper could not control.) 

4. If cars not available on date ordered to load, all orders so delayed will retain 
their relative position until filled or canceled. 

I. B. Richards, 
Superintendent Transportation, 
Approved: 

C. M. Levey, 

Third Vice-President. 
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Mr. Richards. In answer to your question, Mr. Chairman, I want 
to tell you of the condition that existed on our line two years ago, 
when tne price of cattle went up suddenly. We handle a great deal 
of range cattle to the Chicag^o market after it comes from Texas and 
feeds m Montana. The price rising suddenly, or the demand in 
Chicago increasing, for instance, makes every man who owns cattle 
oflFer it to us very quickly, and we are unable in times like that to 
furnish all of the cars they want immediately, although we have 
moved as high as five and six hundred carloads per day. Yet, two 
years ago, for a period of about six weeks, there were 1,200 carloads 
of cattle awaiting shipment along the line of our road to pjoints as 
far west as the Montana and Idaho State lines. Yet during that 
period we were moving very promptly all the way from three to five 
hundred carloads of cattle per day, and running the cars back empty 
from Chicago, in order to facilitate that movement. It might be con- 
sidered that we were discriminating against other commodities in 
running the cars back empty when they could have been loaded 
with coal. But realizing the nature of the commodity, and the 
necessity for moving it promptly, we did those things. 

The Chairman. What month was that? 

Mr. Richards. That was in September, October, and November. 
Those ai'e the months in which the range cattle move. And bear in 
mind that that occurs at the time that the wheat is being marketed. 
The cattle and the wheat move at the same time. In the beginning of 
the wheat season, or during the summer months, when we have a sur- 
plus of equipment, as we have now, we begin to put that equipment 
into the wheat territory, or into such other parts of the land as we 
know, in reason, it will be required when the harvest is over. 

The Chairman. Were the months that you have named months in 
1906? 

Mr. Richards. Yes, sir; in 1906. The farmer^ storing his wheat in 
the elevators, does not ship it until the price suits him. Sometimes 
they may fill up the whole of the elevators all over our line; so that 
when the price is right they will load more wheat in one day, if we 
have the cars placed (and we usually do at the beginning of the 
season), than any ordinary equipped railroad could move in three 
weeks, or possibly more. That was the case when Comniissioners 
Lane and Harlan visited the Northwest two years ago, I think it was, 
Mr. Chairman — the fall of two years ago; the fall of 1906. 

As I understand, one of the objects of this bill is to force certain 
railroads to purchase sufficient equipment to handle the business over 
their fines. I want to point out to you that it will have an exactly 
contrary effect. For instance, there is a road that connects with our 
line from MinneapoUs, running to a point in Iowa, connecting with the 
Ilfinois Central, Ithink. That road receives business from the North- 
em Pacific, and in return receives it from the Ilfinois Central to the 
Northwest. I would like to say to you that if I owned that road 
to-day, and had an order in for 5,000 cars, and knew that this bill was 
to become a law, I would cancel the order for that equipment, know- 
ing that these two railroads and others connecting on both sides 
would be obUged, under its terms, to furnish me all of the equipment 
I needed for the through business, leaving what I had to do my local 
business. 
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Mr. Stevens. Would it not require a certain minimum amount of 
equipment to make the exchanges under the provisions of these bills? 

Mr. Richards. A road situated as that one is, sir, could, when the 
Northern Pacific delivered it a car, get that car from the road on the 
other side of it, and pay the debt with that; or, failing to get the car, 
it could collect the penalty from the other road and pay the northern 
line, or vice versa. That could be done very simply under this law. 

Mr. Stevens. That would only apply to short intermediate lines; 
would it not ? 

Mr. Richards. Not necessarily so. It could apply to roads run- 
ning between St. Paul and Chicago, connecting witn the eastern lines, 
For instance, the Chicago, Burlington and Quincy, or the other nine 
roads that run in there could do the same thing with the north and the 
east lines. . 

Mr. Stevens. But the transcontinental roads could not do that? 

Mr. Richards. No, sir. We would be obliged to furnish this road 
the equipment. 

Mr. Stevens. And the eastern trunk lines could not do that? 

Mr. Richards. No. They, in turn, would be obliged to supply the 
equipment to the intermediate lines between any two great centers, 
such as the east and the northwest. 

Mr. Stevens. Why is it that the roads have from time to time 
changed their per diem for keeping cars? What is it now? 

Mr. Richards. It is now 25 cents per day. It has recently been 
50 cents per day. During the past eighteen months there has been 
a very large demand for cars, and this additional price was put on to 
stimulate the return of the cars. It had, I may say, no appreciable 
effect when the cars were needed. Neither would your rate of $1 
per day affect that much, because a road which really needed the 
equipment could make ten and twelve dollars a day on each car. 
Therefore such a penalty as that would not bring the cars back. 

Mr. Stevens. Then why did you reduce it to 25 cents? 

Mr. Richards. Because now there is no demand for the cars; and 
in a way to prevent the hauUng of the cars empty unnecessarily the 
rate was reduced. Some of the roads would still Uke to have the 
higher rate. Others prefer the lower rate. The majority preferred 
the lower rate; therefore the rate was reduced. And I would like 
to point out to you that the Northern Pacific (and I think this is gen- 
erally true of all other railroads similarly situated) build equipment 
of such specific dimensions as best suit their requirements. For 
instance, we have built a large number of cars of a specific cubic capac- 
ity to handle shingles, a large commodity originating on our line. 
To be forced to turn that particular kind of a car loose on some eastern 
road that does not require that size car, either as to cubic or weight 
capacity, and take in return a class of equipment not suited to our 
business would work a hardship on us beyond anything you could 
mention. 

There is also this point: If we dehver one of our 80,000 or 100,000 
pound cars to some of the eastern lines, they have a larger propor- 
tion of 40,000 and 50,000 and 60,000 pound cars; and to dehver one 
car of 40,000 pounds capacity for one of 100,000 pounds, or that 
much difference in cubic capacity, would be absolutely unfair to the 
Une delivering the larger car. If, for instance, you ruled that we 
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had to deliver an equal capacity, it would take two cars, and the 
road receiving two cars would be penalized to the extent of the diflFer- 
ence in the per diem charges on two as against one car, which is also 
unfair. 

In other words, I would like to point out to you that an inter- 
change of equipment is a vast thing in this country between the rail- 
roads; that the railroads themselves for the past nve or eight years, 
to my knowledge, have been trying to solve this problem bv annual 
and semiannual conventions and have not as yet been able to . lay 
down rules which will make it fair between all of the roads. ^ hen 
cars are not needed, as at present, all roads are perfectly willing to let 
their cars go. In fact, they are anxious to do so. I do not think 
there is a single road in this country to-day (that I know of, at least) 
that is not wilUng to let its cars go anywhere. But when the fall 
months come on, and they owe a duty to the people located along 
their lines who have invested their money either in farm lands or 
other industries, they feel, and I think you gentlemen will agree, that 
it is their duty to protect those people. To do that it is necessory to 
retain your equipment to a certain extent; at least to the extent neces- 
sary to provide all the cars you possibly can use for their benefit. 

Mr. Stevens. Under your argument, then, you would not let the 
cars go off your line ? 

Mr. Richards. Not at certain seasons of the year — at least, not to 
an extent which would injure industries located along the Une of 
our own road. 

Mr. Kennedy. Does it not embarrass the movement generally over 
the country to have cars unloaded at the connecting points 1 

Mr. Richards. Why, it does; I must admit that it embarrasses the 
movement to a certain extent, but not nearly so much so as to let the 
cars go away when you can not get them back for use on your own 
line. 

Mr. KJENNEDY. The idea of this bill would be to prevent that 
embarrassment in the general movement of commerce, if that is a 
wasteful method and adds to the labor and the cost of moving com- 
merce, and if there is any way by which we can devise some plan to 
obviate that and still not wrong any road. 

Mr. Richards. I understand your object, and it is a very praise- 
worthy one, sir; but this bill will not accomplish it. 

Mr. Kennedy. Then can you not suggest something that will? 
Is there no way? Of course this bill is a bill that is before us for 
amendment and change and modification. Take the road you 
mentioned, that you said would favor this bill and would not order 
cars — would not some provision providing that they should send 
them back as promptly as they could remedy that? 

Mr. Richards. If, sir, that could be done, your bill would be all 
right. But conditions will arise, physical and weather conditions, 
or what not — there are a thousand different things that would make 
it impossible for that *to be done by this, that, or the other succeeding 
road that the cars go through. 

Mr. Kennedy. Of course I suppose every road feels an obligation 
to the people living right along tne road ; but the duty of a common 
carrier is to take all commerce that is offered, and to treat all alike, 
favoring none. The commerce that comes at the end of your route, 
which is tendered to you by a connecting line, you are bound to take. 
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Mr. EiCHABDS. We would take it as the law stands now; we do so 
at present. 

Mr. Kennedy. And you are bound not to favor any shipper that 
lives along your own road. 

Mr. Richards. Neither do we, sir; except that we feel we have a 
right to keep on our own rails our own equipment, purchased and 
built especially to handle the commodities on our line, to the extent 
that they are needed. Yet even in the heaviest times our road has 
always oeen willing (an^d I feel sure other roads are willing) to inter- 
change cars freely with other roads where the conditions are known 
to be favorable to their return. No railroad will fail to do that. 
The trouble is that you can not tell when those conditions are going 
to be right until it is too late and your cars are gone. As I frankly 
admitted to you, within the past two years the Northern Pacific 
road kept other roads' cars when the other roads needed them, be- 
cause they could not return them, and paid large penalties for doing 
so. I will ask you to consider if that could have been done and was 
not done whether I would be here talking to you to-day or not. 

Mr. EscH. If the system of car exchange, in your opinion, is 
impracticable, what do you say about the provision for a minimum 
speed limit as provided m some of the bills pending before us? 

Mr. Richards. It is far more impracticable, I think, sir, as I believe 
I can demonstrate to your satisfaction; and on that point I want to 
refer to some testimony offered before the Senate committee on this 
same bill by Mr. Cowan, who read from Mr. Lane's report on his visit 
to Minneapolis in the fall of 1906. 

A superintendent of the Northern Pacific at that time testified 
before Mr. Lane, and was misunderstood. He said that fifteen days 
was a reasonable length of time in which to move a car 350 miles, 
meaning from Fargo, N. Dak. , to Duluth, and referring to grain, through 
two terminals. The conditions at that time were something Ukb 
this: There were very severe weather conditions, such as had not 
been known in the Northwest for a great many years. We had 
several thousand carloads of wheat which had been loaded into cars 
which were previously stored in that country at the beginning of the 
season; and we were unable to move those cars. As a matter of fact, 
it only took a number of hours to move a car of grain from Fargo to 
Duluth — not fifteen days. What this man meant was the average 
of all cars loaded there, taking out the first cars loaded and moving 
them in their turn, without discriminating against any particular 
shipper. In that way he was right, because fifteen days was a fair 
average under those conditions in which to move a carload of grain 
from* Fargo, N.' Dak., to Duluth. But that gentleman was misunder- 
stood in his testimony, and Mr. Cowan used that to our disadvantage 
before the Senate committee. I therefore take this opportunity of 
correcting that, Mr. Chairman, if you will permit me. That is what 
the gentleman meant — the average, and not the specific movement. 

Under certain conditions (answering your question more specific- 
ally), an average speed of 10 miles per day would be very good. I 
should regret to see any conditions like that on our line again, but 
they have existed, and they may exist again any year, if things come 
around exactly right. For instance, they would exist if grain should 
-suddenly rise m price, or that would be true of any other commodity 
if the market conditions were just exactly right, and everybody 
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wanted to ship at one time. So that when the equipment is short, 
the only thing we can do is to see that no particular shipper is dis- 
criminated against unjustly, and that, is what we attempt to do. 

Another point against this bill is that j^ou impose a penalty for 
failure to furnish a car for interstate business that is going to points off 
our line. If a certain shipper overstocks or oversnips himself to a 
point beyond us (say two or three roads beyond, like grain for Buffalo, 
tor instance, where that gracin oan not be handled), he may ship it 
faster than the facilities at that point can handle it; but we are still 
obliged to continue to furnish the cars, thus putting them out of 
business, although some one pays the penalty for it. The industries 
located along the line of our road suffer when that is done, because we 
are forced to furnish cars to a man that we know can not handle them 
to advantage. We might le^timately wait thirty or sixty days before 
furnishing cars for this particular commodity, because we know the 
conditions beyond, and we know that they can not be handled there. 
But if this is done, the cars will be put out of business for the use of 
our shippers on our own lines, and we will not be able to prohibit it. 

Mr. Kennedy. Would not this bill put those roads that receive 
from you, nearer Buffalo, in a position where they would have to send 
you word to call a halt if they could not return the cars promptly? 

Mr. Richards. They could not do so. We would not be permitted 
. to stop under the law. They would have to pay their penalties. 
They would be penalized by something we could not help, and in 
turn the shipper, of course, would have to pay demurrage. 

Mr. Kennedy. I have not all the provisions of this bill in mind; 
but my impression is that there is a provision there to the effect that 
cars shall be returned within a reasonable time. 

Mr. Richards. The provision is there, sir; but that will not change 
the conditions which may exist. 

Mr. Kennedy. But the conditions, you know, Would determine the 
"reasonable time.^' A return within a day or two might be a reason- 
able time in one case; but in the case you have supposed the condi- 
tions would make a reasonable return a much longer time. 

Mr. Richards. But that only provides for the return of cars. That 
Would not allow us to refuse to furnish a car to the man who 
ordered it from us to go to its destination. We must furnish him his 
car as provided by the law; and in doing so, while the penalties apply 
all along the route, the car is out of the service of the other shippers. 

Mr. Kennedy. The expression ^'reasonable time" is in tne law 
at both ends of that provision. You must supply a car to him within 
a reasonable time. If you knew what the shipment was to be, and 
you knew that his shipment could not reach its destination, that 
would affect what would be a reasonable time in giving him the car. 

Mr. Richards. But some other gentleman might not interpret 
the law in just exactly that way. 

Mr. Kennedy. You would have a reasonable Commission to inter- 
pret that provision. 

Mr. Richards. Yes. 

Mr. Kennedy. It is plain what they would hold. If the shipper's 
wheat would not reach its destination in Buffalo any quicker by rea- 
son of a hurry-up delivery of cars to him, that would materially affect 
the interpretation of what a reasonable time would be. 
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Mr. RigHARDB. It would, as a matter of fact; it certainly should, 
because we should not be obliged to furnish our cars where they will 
be taken out of service. On the other hand, because of the mutual 
relations between the railroads and the shippers, it is our duty to 
get out of every car every mile possible per day. If we fail to do 
that, we injure materiallv not only ourselves but also every shipper 
along the line of our road who needs a car to ship his produce. Any- 
thing that tends to reduce the nun^ber of miles a day that we can 
make of those cars is certainly an injustice to both the railroad and 
the shippers along the line of the road. 

The Chairman. What is a reasonable rate of speed per hour for a 
freight train imder favorable conditions in your line of trade ? 

Air. Richards. An average of 10 miles per hour for a freight train 
is considered a reasonable rate of speed. That is an average. In 
order to maintain that average a freight train would have to run 25 
to 30 miles per hour. 

Mr. Kennedy. You mean that average, too, from the time the 
train starts on its journey until it reaches its destination ? 

Mr. Richards. Yes, sir. 

The Chairman. What are your heaviest grades? 

Mr. Richards. Our heaviest grades are 2 per cent, over three 
ranges of mountains. Of course the average speed in that territory 
would be reduced; but the average for the whole line, taking in all 
the grades, is very close to 10 miles per hour. If we could maintain* 
that we would have no complaint from any of our customers at all; 
and at present we have none. It is only in the congested times that 
we have such complaints as we had last year, and which brought 
Commissioners Lane and Harlan to Minneapolis. 

I should also like to point out the fact that while the railroads, in 
order to comply with this bill, would be obliged to furnish or pur- 
chase more equipment than could be reasonably expected of any 
railroad, vet nothing is said to the shipper and the receiver, who 
are probably more to blame for a congestion or a shortage of equip- 
ment than the railroads themselves. The coal shortage in the Nortn- 
west was due almost entirely to a failure on the part of the receivers 
and shippers to move that coal ahead of the time it would be needed. 
All of them waited, in order to keep the money out of the commodity 
as long as possible, until they thought they would actually need it. 
Then the extremely severe weather conditions came on us, with the 
result they all wanted to ship at once, which is impossible and will 
always be impossible under certain conditions. As I understand it, 
this bill intends to cure such conditions as that. But you can not 
cure it by imposing the penalties. You must change the conditions. 
Penalties will not do it; and the railroads can not change the con- 
ditions. 

Mr. Kennedy. Suppose each railroad now had cars enough to 
furnish to shippers on its line, and then we had some provision re- 
quiring that cars should be promptly returned to that road. Sup- 
pose it had cars enough now to load all the products that are ordi- 
narily oflFered for shipment on its line. Then, under this bill, when 
a car would move off that line on to another line it would either 
have to immediately return that car within a reasonable time, with- 
out unnecessary delay, preventing it from going off and being di- 
verted in some other direction, or else it woula have to give an equiva- 
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lent to the first road in exchange. It is impracticable, of course, 
to unload all the cars at the connecting points. 

Mr. Richards. If you can work out some plan like that, sir, the 
railroads will jump at it. It would be a life-saver to the railroads. 
But we contend that it is thoroughly impracticable and impossible of 
accQmplishment, because of conditions which exist. For instance, 
no road could maintain at its junction points with all other roads a 
sufiicient amount of equipment to pay these debts as they come to 
them, without serious inconvenience and delay. 

Mr. Kennedy. Suppose, then, we put into the bill a limitation 
that in the event that one road does not give an equal car capacity 
to the other road promptly upon exchange, it is bound to return the 
specific car it receives within a reasonable time ? 

Mr. Richards. If they could do that, sir, if there were no conditions 
which made it impossible for them to return that specific car, it 
might be better. But I know, and all railroad men know, that 
within the last two j^ears conditions have actually existed, and for 
a long time at a stretch, under which it was impossible to return 
those cars, notwithstanding the fact that the railroads had done 
everything they could to provide facilities, and had spent lots of 
money in improvements. For instance, the Northern Pacific moved 
more dirt in the summer months of last year in providing additional 
facilities than was moved in the Panama Canal, and they appro- 
priated money to spend for these improvements which they could 
not spend. They could not purchase the labor, and thej could not 
get the material, and various other things. That work is still going 
on, on the line of our railroad, at this time. 

The Chairman. Some gentleman has said here that the average 
movement of the cars on the roads of the United States was less 
than 25 miles a day. Let us suppose that to be true, and suppose 
that there was an increase of that speed to 50 miles a day; would 
that fact have relieved the congestion of last year? 

Mr. Richards. It would nearly, if not quite, have done so. If we 
could get an average of 50 miles per day from these cars — well, I 
would not say that it would have entirely removed it, but it would 
nearly, if not quite, have done so. 

The Chairman. With proper management and proper concert of 
action upon the part of the railroads, what is there to prevent the 
movement of those trains at least 50 miles a day, or 2 miles an 
hour — ^half the speed of a common road wagon? 

Mr. Richards. Let me demonstrate that to you by saying that in 
the early days of the line I represent their business was in one direc- 
tion. They hauled a load one way and hauled the car back empty, 
because the country was being developed at that time. A movement 
hke that can be made at a greater average speed than where you load 
the car in both directions, because you must then add to the time 
consumed in the movement the time required for reloading the Car. 
Last year the conditions on our line were more nearly equal. Some- 
thing like 57 per cent of our business was westward or eastward, I 
forget which, and the balance of the 100 per cent was in the other 
direction. That reduces your average, because it takes a longer time 
to load and to unload the cars, and you can not move themTback in 
solid trains of empties to the source of the load as you can when the 
business is all in one direction. In the grain season, as I tell you, we 
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store all of our cars in the wheat territory, and they lofid them up so 
fast, owing to the conditions, the grain all being in the elevators, that 
they load in one day more tnan a railroad like ours (and we call it a 
first-class Une) can move in three weeks' time. If you add that to 
your time, the last carload of a day will stand three weeks, and that 
will tend to reduce the number of miles per car per day. It is due 
entirely to the conditions, sir, and you can not eliminate them. On 
the arrival of that car at destination the same conditions will exist, 
making it impossible to promptly unload it. Lots of the dealers have 
their grain shipped in and sell it after it gets in. They reconsign it. 
Time is consumed (one or two days) in reconsigning, and the car goes 
to some other point, all of which tends to reduce the number of miles 
of the car per day. 

Mr. Adamson. I suppose your greatest and most uncertain cause 
of delay is having to meet trains going in different directions? 

Mr. KicHARDS. On a single-track road that is a very large part of 
the delay. 

Mr. Ajdamson. Does not your delay and your loss of time increase, 
where there is a large number of trains, out of proportion to the 
increase of trains? 

Mr. Richards. Yes, sir; the ratio is four to one. 

Mr. Adamson. The increase in the delay is out of proportion to the 
increase in the number of trains ? 

Mr. Richards. Yes; as the number of trains increases the meeting 
points increase about fourfold, or probably more than that. But any 
railroad could be fairly required to provide a double track where con- 
ditions like that reguire it. Our road has done so. Those we con- 
sider reasonable facihties. But it takes time to do even that. Even 
though they are perfectly wilUng and have the money to do it, it takes 
time to do those things. 

Mr. EscH. In the evidence before this committee it was stated that 
one of the great causes of delay in shipments and receipts was due to 
the theory of the tonnage haul, and I understand that Mr. Hill has 
developed that system very highly upon his line. That is to say, you 
have an engine of the largest capacity and you wait until the capacity 
of that engine is met by the shipments on the line. Is that or is that 
not a cause of delay? 

Mr. Richards. 1 should say, on the contrary, that it was a very 
good cause of avoiding delays. 

Mr. EscH. Just explain that. 

Mr. Richards. For instance, at the time Commissioner Lane was 
in Minneapolis these conditions existed, and the testimony along that 
line was taken at that hearing. I was present all through it and 
heard all the testimony. At Fargo, N. Dak., we had ready for 
movement to Duluth, where the elevators are principally located, 
something over a thousand cars ; I forget the exact number. There 
was plenty of tonnage there for all the engines we could get around, 
and it remained that way for a number of months. I submit that it 
would simply have added to that congestion to start a train out of 
that terminal with less load than it could haul and make an average 
speed of, say, 10 miles an hour, which is considered very good. 

The Chairman. Yes; but you never would do that under such con- 
ditions, because there is no delay there. You are not waiting for 
cars; they are there, where you have got a thousand cars at Fargo. 
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Mr. Richards. As I understand the gentleman, he is speaking of 
the conditions that existed during the congestion. 

Mr. EscH. Well, at any time ; 1 do not care when. 

The Chairman. But you are speaking about a concrete case. 

Mr. Richards. Assuming that we had no^congestion, any railroad 
using good business judgment would not run a train until it had a 
load for it. In other words, vou would not go to a mill with half a 
load when you had a whole load to go. No prudent business man 
would do that. But it is not true that we delay our trains by over- 
loading them. For instance, we do not anywhere near approach the 
theoretical rating of our motive power. No railroad does it, much 
less the Northern Pacific. 

The Chairman. But you will keep a half load waiting perhaps for 
days for the other half? 

Mr. Richards. Oh, no, sir. It is not necessary to keep those 
trains waiting more than a part of one day to get a load. It depends 
altogether on the nature of the commodity. 

The Chairman. But you do hold them, under the tonnage system, 
until you get the load? 

Mr, Richards. Why, sir, they have always done that under any 
system, whether it be the tonnage system, or the car system, or any 
other system. 

Mr. EscH. Was it done under the old system, before you got vour 
80 and 90 and 100 ton engines, when fifteen or twenty-five or tnirty 
cars made a load? You probably had more trains, and the expense of 
operation would be more, because you would have to have more train 
crews. 

Mr. Richards. It does not follow, sir, because when they rated by 
cars they tried to get just as near to the capacity of the engine as 
they do under the tonnage system. The only difference is that under 
the tonnage system you can more nearly get to the rating of the 
engine than by estimating the weight of a car. It does not follow 
at all, sir, that it makes any difference. As a. matter of fact, it does 
not make any difference. 

Mr. Kennedy. If it is true that adding a great number of trains is 
in itself a cause of delaying those trains, would it not be better to get 
a full load than to have two engines attempt to haul the same tonnage 
in two trains? 

Mr. Richards. Exactly so, because the meeting points then multi- 
ply at a greater ratio, so that the smaller the number of trains you can 
put on your tracks the better time they will make. 

Mr. Kennedy. So that the delay which is involved in getting a full 
load might really expedite the completion of the work? 

Mr. Kichards. Exactly so; exactly so. That, of course, is clearly 
true when there is a congestion. 

Mr. EsGH. Is it true, for instance, as to the shipment of stock? Is 
it not true that they often wait until they get a full train load of stock ? 

Mr. Richards. Not on our road. 

Mr. EscH. Not on } our road ? 

Mr. Richards. No, sir. That has largely regulated itself, because 
range stock shipments are made in train loads. 

Mr. EscH. And on special days? 

Mr. Richards. Not necessarily. 

Mr. EscH. And on certain trams? 
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Mr. Richards. On special days, because the shipper wants to 
get to his market on a certain day, but not because the railroads 
exact it. In other words, we could make better use of our stock 
equipment if these shippers would ship their stock all through the 
week and not hold oflF urrtil certain days in order to reach the Chicago 
market on a certain day. That in itself causes a congestion, because 
all of them want to ship on a specific day. That gives us four or 
five days in the week when the equipment stands idle — some of it 
at bast. Then we have to break everything to pieces to get them 
in and get back for the next shipping days. So I say that the 
shipper and the receiver has not been doing anything along the line 
of reUeving this congestion, although he is more largely responsible 
for it than the railroads themselves. 

Mr. Kennedy. If this matter of the exchange of cars is left entirely 
without legislation, is it not possible for one big, strong road to treat 
unfairly a little one in the matter of competition for business? 

Mr. Richards. Why, you could, of course, refuse to let your cars 
go to any other road as it stands now ; you could demand a transfer. 
That is what we do when the conditions require it. 

Mr. Kennedy. Are there not times when those transfers ought to 
be demanded, in the interest of commerce generally? 

Mr. Richards. I should say yes, in the interest of commerce gen- 
erally, and that is true also in the interest of the railroads generally. 
If you could do this business without transferring the equipment it 
would be a very fine thing to do, sir. 

Mr. Kennedy. Do you not think it would be possible for us, with- 
out harming anybody, to formulate some legislation defining those 
conditions when railroads ought not to insist upon transfer? 

Mr. Richards. I do not think you will find it necessary, because 
when those conditions exist, as they do at the present time, no road 
demands a transfer, and all the cars are going tnrough. The North- 
em Pacific road stands ready, and has for several months, to let its 
cars go to any part of the United States, and we are doing it now. 
So that those tmngs regulate themselves. 

Mr. Kennedy. Oh, yes; at a time like we had recently I suppose 
you would be glad to get rid of all of your cars and get them to work. 

Mr. Richards. We would indeed. We would right now. We 
are doing all we can to let those cars go through. But when it 
comes to the fall months, when the grain shipper and the stock shipper 
and everybody else who has his money invested largely in industries 
located along the line of our road wants to get his product to the 
market, we feel that it is our duty to take care of those people. 

The Chairman. In this period that you spoke of a little while 
ago, the fall months and early winter of 1906, when there was danger 
of a coal famine, and very many complaints were being made in the 
newspapers, the excuse that then was made was that the railways 
reaching Chicago would not allow the use of their cars beyond that 
point. Was that true? 

Mr. Richards. That was not true; because I have iust told you, 
Mr. Chairman, that we had a large number of cars belonging to lines 
east of Chicago, and we could not send them back. It was true that 
because of that, however 

The Chairman. I mean cars loaded with coal. 
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Mr. Richards. No cars loaded with coal come to St. Paxil. That 
is as far as the market goes for eastern coal by rail. The most of 
the coal for the Northwest comes to the head of the lakes, and originates 
upon our own line. 

The Chairman. Did you have difficulty in getting the cars of your 
connecting lines to move coal westward at that time upon your line? 

Mr. Richards. No, sir. No coal moves over our connecting lines 
in that way; but we would not have had if it had been moving that 
way. Practically all the coal for the Northwest, beyond St. Paul 
and Minneapolis, is loaded at the head of the lakes, comes in via 
the lakes, and is unloaded on the docks and then moved out by 
rail. There is a small amount of coal coming through in cars from 
Pennsylvania, but generally it only goes as far as the Twin Cities — 
not to the interior; not to outside Minnesota and Dakota points. 
But the coal would not be considered a transferable commodity. 
It would run through in cars, because in the case of immediate 
connections, you understand, we know their conditions, and we 
regulate that matter ourselves. Some roads would let their cars 
come through when they went to certain points on our lines, when 
they could convince themselves that our conditions were such that 
we could return them. But they would not let their cars be loaded 
to go to a point on our line where they knew the conditions were 
such that we could not return them whether we wanted to or not. 

The Chairman. A little while ago, while insisting that your 
company was doing everything that it could to facilitate stock 
shipments east, you said that m order to have your cars at this 
point promptly during those months you sent the cars empty west- 
ward in order to meet the demands of the cattle shippers. 

Mr. Richards. We did during that period of six weeks, sir, when 
there were such large shipments of cattle waiting along the hne of our 
road. The prospect of getting out of feed was such mat we did dis- 
criminate against the other commodities, but we believed not unjustly 
so, because the cattle would perish. 

The Chairman. And the people would not? 

Mi, Richards. There did not anybody perish there. We were able 
under those conditions to take care of everybody, and we did. We 
were able, I am glad to say, to get enough coal mto that country to 
take care of everybody, although the weather conditions were very 
fierce. 

The Chairman. And the complaints as voiced by the newspapers 
were certainly very loud. 

Mr. Richards. Very loud; yes, sir — ^very loud, though not always 
justified. It was more of a scare than anything else. It was a mat- 
ter of fear of getting out of fuel ; not that any of them really got out. 
But there was the grave fear that they would ^et out, and of course 
men complain pretty loudly under such conditions; and they did. 
But there was not anybody frozen to death along the line of our road. 
We kept a daily account of the number of tons of fuel at every sta- 
tion along the line of our road, and undertook to see that they got 
coal when they needed it, no matter who it belonged to. We con- 
fiscated it and put it into the places where they really needed it and 
made up for it afterwards. In other words, we constituted ourselves 
a reUef committee and took care of the people, as we would do under 
any similar conditions. 

37222—08 
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I want to make another point, and to impress it on you if I can, 
that in running your cars through you must consider the capacity of 
the car; that no road could afford to take two small cars in exchange 
for a large one and pay the additional per diem charges on the second 
car. That would be absolutely unfair; and it imposes other hard- 
ships on the railroad. For instance, there is the element of damage 
to the two cars as against one. A road like ours, which has invested 
its money in up-to-date equipment, does not want to have to trade 
it off for equipment that is old, badly dilapidated, and easily demol- 
ished, and have to pay the price for destroying such cars, and let 
the other road use our good cars that we have provided for our own 
people and for the business originating on our own line. 

Mr. EscH. Is the percentage of good, large, and new cars on your 
line greater than on vour connecting carriers? 

Mr. Richards. It has been, sir, in all figures that I have looked up. 

Mr. EscH. Is that true as to coal cars? 

Mr. Richards. That is true as to box cars. We haul coal in box 
cars, largely. 

Mr. EscH. It is not true, however, as to coal cars, is it? 

Mr. Richards. I do not think so, because the coal-carrying roads 
have made a specialty of that ; but it is true of box cars. 

Mr, EscH. Only as to box cars? 

Mr. Richards. I think only as to box cars. 

Mr. EscH. Is it not true as to stock cars? 

Mr. Richards. No. Our stock cars are uniformly 36 feet in length, 
and I do not think any road uses any cars to any considerable extent 
of less length than tnat now. There are some 34 feet long; but 
usually almost all of the stock cars all over the country are not less 
than 36 feet in length. 

Mr. EscH. Do you have your own make, or do you use Street's 
patent? 

Mr. Richards. We own our own stock cars. We built 1,000 last 
year, and we are considering now the building of 500 more. 

The Chairman. What is the average length of a freight shipment 
on your line ? 

Mr. Richards. The last figures I saw, sir, were about 350 miles. 
What we call the average haul was about 350 miles. That is con- 
siderably greater than on most other roads, because we have a long, 
direct route. 

That is all I have to say, Mr. Chairman. 

STATEMENT OF JAMES PEABODY, ESQ., STATISTICIAN OF THE 
ATCHISON, TOPEKA AND SANTA FE BAILBOAD COMPANY. 

Mr. Peabody. In order to prevent rambling, and to be as direct as 
possible in my remarks, I have reduced what I have to say to writing. 
But I shall be very glad to have any members of the committee (as 1 
see they are perfectly free to do) ask any questions at any time, inter- 
rupting at any point; and I will endeavor in that way to give you as 
clear a statement as I can of the conditions that exist in our part of 
the country. 

While I shall not attempt to discuss before this honorable committee 
the legal aspects of the so-called Culberson bill (H. R. 13841), but 
leave that to gentlemen far more competent than myself, there is one 
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clause which it appears to me can not be defended for the reason that 
it imposes an impossible obligation, to wit : 

To provide and furnish transportation, as that term is defined in the said act of June 
29, 1906, for all interstate and loreign commerce offered, tendered, or to be offered or 
tendered to it for shipment, within a reasonable time after demand therefor made by 
any shipper of such freight desiring such transportation; and to supply within a reason- 
able time at its station or stations from which such shipper gives notice that he desires 
to ship such freight, at the date designated by such snipper where that is within a 
reasonable time, sufficient suitable cars in which to load the same, and to promptly 
transport the same to its destination when destined to points upon the line of such 
raihoad receiving such freight, and if destined to points oeyond the line of such rail- 
road, then to promptly transport and deliver such freight in such loaded car or cars to 
the connecting earner forming any part of the route over which such shipment is made, 
or to be made, for the purpose of transportation by such connecting carrier on to the 
destination of such freight, cr for delivery by it to the connecting line or lines forming 
any part of the route over which the same is to be transported to its ultimate destination. 

The fundamental error in this connection is the assumption that it 
is the duty of a common carrier to provide facilities for transporting 
all of the traffic which any one person or 10,000 persons may wish to 
have thus carried and to do so at the time or times that such person 
or persons may elect. I submit that no such obligation devolves 
upon a common carrier. When a railroad becomes a common carrier 
it does not imdertake to do all the business in the country, but only 
that which it can reasonably handle up to the limit of its capacity. 
To illustrate: The Pecos line, which is now a part of the Santa Fe 
system, nms through the Panhandle of Texas. According to Mr. 
McKenzie (and I rerer to him as one of the witnesses who has been 
before you — see page 64 of the published report of the hearing of 
February 14 before the Senate committee on this bill), from 250,000 to 
300,000 cattle, equal to 12,000 to 15,000 carloads, are sometimes 
shipped yearly from this district, all of which it is desired to move 
between the 1st of August and the end of October. It is conceivable 
that the owners might wish to ship them all via the Pecos line, but it 
is inconceivable, as well as manifestly impossible, that this line can 
be compelled to perform all of this service in so short a period. It is 
merely obligated to do so up to the reasonable limit of its capacity. 
Our records show that on April 15, 1907, we had orders on that line 
for 566 stock cars to be loaded on that date; on April 20, 770 stock 
cars, and for the entire month of April 4,722 stock cars. For Septem- 
ber 15, same year, we had orders for 546 stock cars; for October 10, 
713 cars; for October 12, 653 cars; for October 25, 709 cars, and for 
November 1, 508 cars. In 1906 we had as high as orders for 1,500 
cars to be loaded on a single day. 

The Chairman. But many of those are duplications, are they not? 
A man asks for his car on trie 1st of the month and does not get it, 
and then he asks for it on the 10th? 

Mr. Peabody. No, sir; those were specific orders for cars to be 
furnished, and were furnished so far as they could be furnished. 

The Chairman. When you did not furnish them then, he asked 
again, did he not? 

Mr. Peabody. No, sir; they are not figured in that way. There is 
no such duplication in these figures. These are for actual cars 'that 
were needed for shipment — absolutely needed for shipment. 

Mr. Faulkner. On those particular days? 

Mr. Peaboby. On those particular days, ordered for shipment on 
that day. We could not have handled them if they had loaded therii. 
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The Chairman. Before you leave that pomt let me ask this ques- 
tion: You have limited the measure of duty of a carrier to its capacity? 

Mr. Peabody. To its reasonable capacity. I hold that when a 
body of men build a railroad into a country thev do not offer to do 
all the business that can be brought to that line from everywhere. 

The Chairman. Do they not? 

Mr. Peabody. No, sir; I do not think so. 

The Chairman. I supposed they did. 

Mr. Peabody. I do not think so, any more than a man that has 
a team offers to haul all the business there is in town. 

The Chairman. Oh, no; there is a vast difference between the 
two. 

Mr. Peabody. Of course I imderstand that one is a corporation 
and a common carrier and the other is a private individual. That is 
true. But so far as that point is concerned, as to what they offer 
to do, I think there is a parallel. 

The Chairman. But their obligations are entirely different, it 
seems to me. 

Mr. EscH. Does not the test imply an obligation on the part of the 
carrier to take care of all the commerce that is legitimately tributary 
to its territory? 

Mr. Peabody. I think not, sir; otherwise 

Mr. EscH. And have not the courts practically ruled in that direc- 
tion? 

Mr. Peabody. I think not, sir, so far as I know. I am not a law- 
yer, but I think that my position in that particular has not been 
assailed anywhere that I can find. I have consulted the best attor- 
neys that I have been able to get at, and they sustain my view of the 
proposition. Take it in the Pecos country, if you please, for instance. 
We went down into that Pecos country in advance of any other 
line. We were immediately flooded with shipments. We could 
not handle them. It was simply impossible to handle them. 
We simply went there and offered to do all the business we 
could do. That is all we offered to do, and all we were obligated to 
do. If there was any more business (as there was), other roads 
would build into that territory; and they did. The Rock Island 
road, from Fort Worth to Denver, built lines into that territory, 
because there was more business than we could handle; and that is 
the reason that duplicate lines are built. If there was an obligation 
on any road to handle all the business in the country, there would 
not be but one railroad. That is just the reason we have more rail- 
roads — because one railroad can not do all the business in the coun- 
try. But I do not think any road is obligated to do that. 

The Chairman. No; it might be because the second road wanted 
to institute competition and wanted to share in the business, 

Mr. Kennedy. You could expand your facilities so as to take care 
of that many shipments, could you not ? 

Mr. Peabody. We have not the money. 

Mr. Kennedy. I do not think it is the duty of a railroad to main- 
tain an equipment the year round as large as the shipments might be 
in any one day. 

Mr. Peabody. No. 

Mr. Kennedy. But I believe a railroad should furnish reasonable 
facilities. 
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Mr. EscH. Nor I; but sufficient equipment to handle what is 
reasonably to be anticipated would not be demanding anything out 
of the ordinary, would it? 

Mr. Peabody. You can not accommodate more than so much on 
a single track. 

Mr. EscH. You know what time in the year and practically what 
weeks in the month the shipments are to be made, because you 
have operated the Pecos lines for some years; so the time of the ship- 
ping period is pretty definitely determmed. 

Mr. Peabody. Yes, sir. 

Mr. EscH. Can you not anticipate that long enough in advance 
to get the cars there to take care of the shipments? 

Mr. Peabody. Sometimes we can, and at other times we can not. 
As I go on you will see that I give you instances where it is simply 
impossible. 

Mr. EsoH. Very well; I may be anticipating your argument. 

Mr. Peabody. But I want to make that point clear — that I submit 
the proposition that it is not the duty of the railroads to furnish all 
of the faciUties necessary to handle all the business in any country. 
They are simply obhgated to do so up to the reai5.onable limit of the 
facilities they have. They have not money to buy any more. Lots 
of railroads could not buy it if they wanted to. The only way they 
can buy it is to earn money by the use of the equipment they do have, 
and not give it to the stockholders, as perhaps they ought to do, 
but apply it to the purchase of more equipment, and so keep on. 
There are a great many railroads in the United States that have 
absolutely earned enough to pay dividends, but that have not paid 
dividends for twenty years, simply because of buying equipment. 
Their stockholders have grumbled somewhat, but that did not do 
any good. 

To hold this Une should be compelled to meet the demands of 
such an eccentric traffic is plainly indefensible. A railroad may not 
make a selection as to whom it will serve, by receiving so long as it 
can handle them the shipments of one man and refusing those of 
another, but to hold that a railroad is obliged to take care of all the 
traffic which may be tendered to it under any and all circumstances 
is manifestly an error. It is a matter of common knowledge that so 
far as possible shipments are held back during times of low prices 
and rushed to marfcet when prices are high. This is not only true of 
cattle, but of grain and various, other commodities. It is evident 
that no road, particularly in the West, can make provision for a suf- 
ficient number of cars to promptly load all traffic thus ordered, and 
if it could supply the cars and in addition thereto the engines, no 
single-track road at least could handle the extra trains incident to 
such a movement. To penalize, therefore, a carrier for failure to 
accompUsh the impossible would be clearly an injustice. 

The Chairman. Let me ask you there, how manv trains have you 
in the busy season on the Pecos Branch — this branch you have 
spoken of? 

Mr. Peabody. I do not know. 

The Chairman. How many trains are there? 

Mr. Peabody. I have not it in my mind; but during the busy 
time we run all the trains we possibly can run. 
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The Chairman. Can you not give us some idea of about the 
number? 

Mr. Peabody. I am not an operating mau. It is possible that I 
have the figures of the Pecos Division here. 

The Chairman. I do not want to interrupt you. You can answer 
at any time. I do not want to interrupt your argument to get you 
to hunt up something. 

Mr. Peabody (after examining papers). No; I have not the figures 
for the Pecos Division. 

Mr. Kennedy. Exactness is not necessary, I suppose; an approxi- 
mation would do. 

Mr. Peabody. There is a gentleman here who has been on our line, 
who is directly interested in the train and car equipment, and he 
could answer that question with accuracy. 

Mr. Cowan has submitted to this committee as well as to the 
Senate committee a large mass of statistics which he claims indis- 
putably show that much of the so-called delay attaching to the cat- 
tle movement is owing to the practice adopted by the roads of car- 
rying more business with less train miles and increasing the weight 
of trains beyond the power of the locomotive to move them with 
facility. He says. (page 37 of the record of the hearing before this 
committee on February 15) : 

I wish to file statistics showing absolutely that there is less train mileage to-day p«r 
mile of line than there was in 1900. 

Mr. Cowan, however, omits the very important item of passenger- 
train mileage; his figures show only freignt-train mileage. On the 
Santa Fe the passenger-train mileage per mile of road increased 39.7 
per cent in 1906 over 1900. This class of traffic must keep pace 
with the requirements of the people, and the number of trains can 
not be reduced hj hauling more cars with bigger engines. At the 
same time the train limit of a single-track roaa must be observed; 
hence the onljr remedy is to keep within that limit by increasing the 
size of the freight trains, thereby reducing their number to a mini- 
mum. To do this, railroads in the last few years have spent enor- 
mous sums of money buying heavier engines and larger cars. In 
order that the committee may know to what extent this has been 
done, I have analyzed the Santa Fe figures and present them here- 
with in graphic form. Mr. Cowan says in his statement that the 
service of tne railroads in 1900 was reasonably satisfactory, and 
starting from that point his tables purport to show that since that 
time the railroads have failed in tneir duty. I have, there- 
fore, taken the business of 1900 as standing for 100 per cent, repre- 
sented by the perpendicular line crossing the parallel lines, which 
show the corresponding figures for 1906. 

In other words, the Dusiness in 1906 is represented by the total 
length of these lines. The amount of business done in 1900 is taken 
as 100 per cent, and a line is drawn right across, which represents the 
business in 1900. The proportion on this side shows the increase in 
1906 over 1900. 

Mr. EscH. And the decrease? 

Mr. Peabody. There is only one decrease. 

Mr. EscH. Yes. 

Mr. Peabody. This business was satisfactory, according to Mr. 
Cowan, perfectly so; and I submit that if that is satisfactory, the 
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business in 1906 ought to have been more so. I will refer to each 
one of these items as I proceed. 

It will be seen by this dia^am that we increased our main track 
mileage from 6,433 miles to 8,827 miles, or 35.7 per cent. This, how- 
ever, IS no measure of our abiUty to handle traffic. It merely indi- 
cates that we extended our lines into fields not occupied in 1900, and 
unless supplemented by adequate terminal and operating facilities 
would add to rather than relieve our difficulties. The second line in 
the diagram shows, however, that we made ample provision in the 
way of double tracks, yards, and sidings, which from 1,360 miles in 
1900 grew to 2,657 miles in 1906, an increase of 95.4 per cent. We 
almost doubled our terminal and side track and passing faciHties. 
Even under such advantageous conditions we were unable to handle 
business as promptly as desired (and I want to make this point plain), 
largely through the failure of consignees to provide for the disposi- 
tion of property on arrival at destination. As an illustration of this 
fact I am advised that during the winter of 1907 more than 100,000 
loaded freight cars were held in Chicago at one time awaiting deliv- 
ery, and it was chiefly owing to this congestion at the large terminals 
that the railroads were unable to supply the heavy demand which 
then existed for empty cars all over the country. 

Every other large terminal in the country was similarly situated. 
The people did not dispose of the stuff that was there, and the railroads 
could not get the cars off. 

Appreciating the fact that more power and heavier power was 
reauired to move the traffic, the Santa Fe Railroad increased its supply 
of locomotives from 1,136 in 1900 to 1,651 in 1906, equivalent to 45.3 
per cent, at the same time the average weight on drivers — which 
represents the pulling power — was raised from 44.54 tons in 1900 to 
59.06 in 1906, or 32.6 per cent. It is apparent to anyone that an addi- 
tion of 45 per cent in the number of locomotives supplemented by an 
increase or 32 per cent in the pulling power of each locomotive — that 
is to say, an addition of 92 per cent of locomotive efficiency — ab- 
solves this road from any charge of negligence in this regard. The 
same condition obtains in respect of freight cars, 28,042 being the 
number owned in 1900 and 44,204 in 1906, an increase of 57.6 per 
cent. This addition in numbers is also supplemented by the fact that 
the new cars are of larger capacity, but this advantage can not be 
altogether utiUzed by the railroads. Although Mr. Cowan uses this 
larger capacity in support of his statement that railroads have suffi- 
cient equipment to do the business, he knows very well that shippers 
will not load to the maximum; in fact, a large majority seldom exceed 
the minimum, and thousands of cars are handled every day by the 
railroads which are not loaded to one-half of their capacity. Even 
at this the shippers state that the minimums are too high, and com- 
plaints are now pending before the Interstate Commerce Commission 
to reduce them. 

So much for the provisions made for handling the business. Now, 
let us see as to the business handled. Mr. Cowan^s figures show that 
the tons of freight hauled by the Santa Fe increased during the 
years under consideration 77.8 per cent; that the total mileage of 
freight cars increased 68.5 per cent; that the loaded cars hauled 1 
jjoile increased 78 per cent, and that the empty cars hauled 1 mile 
increased 79 per cent. If these figures prove anything, they show 
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that the service provided in 1906 increased slightly more than 
tons handled, so that if the service of 1900 was satisfactory the p 
formance of 1906 must be equally so. As a matter of fact, howevi 
these figures prove nothing. Ihe correct basis is the service u 
mile of road. Thus our total passenger-train mileage increased fro 
9,699,531 in 1900 to 15,559,602 in 1906, or 60.4 per cent, while p 
mile of road it grew from 1,266 in 1900 to 1,769 in 1906, or 39.7 p 
cent. Again, our freight-train mileage in 1900 was 12,263,200 ai 
in 1906 17,828,726, an increase of 45.2 per cent, whereas per m 
of road it grew only from 1,906 in 1900 to 2,020 in 1906, an increa 
of only 6 per cent. 

In other words, we were obliged to increase oiu* passenger-tra 
mileage. We could not help ourselves. The passengers were thel 
and we were obliged to carry them. We could only carry them 
trains of certain sizes, and we had to put on more train mileagj 
The only way to get our freight over tne road was to increase tli 
size of our trains. We could do that; and we spent a large amouj 
of money doing it, w ith the result that we only were obliged to increa ' 
our freight-train mileage 6 per cent. If we had increased our freig-1. 1 
train mileage equal to our passenger-train mileage, we could nd 
have done anything; we would simply have blocked the road. j 

It is well understood that the multiplication of trains on a singlcJ 
track road has the inevitable effect of slowing the movement €\ 
traffic. Necessarily under such conditions passenger trains must 1 

fiven the preference; hence the great disparity m the increase t 
etween passenger and freight trains as shown in the diagram — i^ 
disparity which was sought to be overcome in some measure bj 
increasing the weight of trains and thus reducing their number. Had 
the attempt been made to nm same relative number of freight and 
passenger trains in 1906 as in 1900 the amount of service possible of 
performance would have been largely decreased. i 

The question was asked Mr. Richards as to whether or not freight 
trains were ever held for the purpose of getting a prescribed tonnage 
in the cars. I have been in tne railroad business now for more than 
forty years, and I never knew such to be the case for more than an 
hour or two. We have held trains one or two or, perhaps, three hours 
at times in order to fill them up. We did it under the old system, 
and we do it under the present system, the difference being between 
what is known as the car system and the tonnage system. The ton- 
nage svstem does not mean that we load our engines up to the largest 
possible amount that they can pull. It merely means that instead of 
basing our fengine haul upon cars, some of which weigh half as much 
as others, the old rule provided that certain engines over a certain 
district should haul so many cars; and we now base it upon the weight 
of the cars, and only carry so much tonnage. We do not load them 
any heavier than we used to — not a particle. That is the only difference 
between the tonnage system and the car system. We get a more 
equable and even load than we used to under the old basis ; necessarily so. 
Coming now to the density of traffic, we find that the ton-miles 
per mile of road increased from 448,518 in 1900 to 665,828 in 1906, 
or 48.4 per cent. This was taken care of by a growth in loaded freight- 
car mileage from 35,040 to 45,659, the corresponding empty-car 
movement increasing from 13,716 to 17,888. The average number 
of loaded cars per train grew from 18.4 to 21.9 and the average tons 
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per loaded car from 12.8 to 14.6, thus increasing the average number 
of tons per freight train from 236.3 in 1900 to 329.7 in 1906, an in- 
".rease or 40 per cent. At the same time the average length of haul 
xew from 274 miles to 325.1 miles, equal to 18.6 per cent. 
f . These figures show conclusively that the Santa Fe road made 
I Dundant provision to take care of the traffic tributary to its Une. 
' t is not asserted that any higher motive than enlightened self- 
mterest moved it to thus provide faciUties for handling the larger 
'traffic, and it desires to go on record at this time as amrming that 
had the shippers of the country fulfilled their obligations in connec- 
tion with the loading and unloading of cars anywhere near to the 
extent achieved by the Santa Fe in handling them, not only would 
the difficulties of the shippers have largely disappeared, but the 
railroads would have made considerably more money. 

It is interesting to note in this connection that the live-stock inter- 

;^st which appears here as the chief prosecutor (and which might not 

' ^ inaptly termed the chief persecutor) received the greatest amount 

■ consideration. It will be observed on the diagram that the Santa 

• ,e road enlarged its equipment of cars for this traffic from 2,566 in 

U9OO to 4,181 m 1906, an increase of 62.9 per cent, whereas it actually 

landled 5 per cent less live-stock tonnage in the last-named year than 

^n the first named. The significance of this is apparenjt when it is 

■^^onsidered that the Santa Fe is one of the largest live-stock carriers 

' a the country. During the year ending June 30, 1906, this company 

3^auled 85,352 cars of five stock. Kansas City is perhaps the best 

I representative hve-stock market in the country. The principal roads 

supplying that market (named in order of amount of the traffic 

'hauled) are the Santa Fe, Missouri Pacific, Rock Island, Union 

Pacific, Frisco, Missouri, Kansas and Texas, Kansas City Southern, 

and St. Joe and Grand Island. The receipts by these roads during 

the calendar year 1900 were 108,146 carloads and for 1906, 118,514, 

an increase or 9.6 per cent, while during the same time the combined 

live-stock car equipment of these same roads increased from 10,216 

to 13,492, equivalent to 32 per cent. The trouble with the live-stock 

interest is that it is in much the same condition as the spoiled child. 

In the early days it was coddled and petted until it came to believe 

that it was entitled to anything it asked for, and it was and is by no 

means modest in its demands, whereas the facts are that although it 

is about the least remunerative business handled by railroads, it is 

given the best attention and service of any class of traffic. 

Mr. EscH. What percentage of your total tonnage is live stock? 
Mr. Peabody. I have it right here. 
Mr. EscH. If you are coming to it anyhow, never mind. 
Mr. Peabody. I have it right here. I have exactly how much 
we have of every commodity we handle here. [After consulting pa- 

Eers.] In the case of cattle and calves, which are principally meant 
y '4ive stock,'' the percentages of the total tonnage is 4.6. 
The Chairman. What percentage is it of your east-bound freight? 
Mr. Peabody. It is practically all east bound. Oh, east-bound 
freight? I have not those figures; but the same as in the case of the 
Northern Pacific, our east and west bound freight is fairly evenly 
divided. It will come inside of 10 per cent difference; and all of the 
live stock is east bound. So it will be, on that basis, somewhere 
about between 8 and 9 per cent of our east-bound traffic. 
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That is all I have on the subject of this diagram. Unless some of 
the gentlemen wish to ask questions in relation to the supply facili- 
ties, I will now take up some of the other features of the bill. But 
the reason I put that in diagram form is because it is almost impos- 
sible for anyone to take a large table of figures, such a mass as was 
thrown at the committees by Mr. Cowan, and get any information 
out of it, particularly as he seemed to be very careful to divide them 
in such a way that they were difficult to throw together. I analyzed 
these statistics for that purpose, and I have provided a reduced form 
of that diagram in blueprint form here, of which I can furnish each 
member of the committee a copy if they wish. 

(Mi. Peabody was directed to furnish a copy of the diagram, to 
the stenographer for insertion in the record, and the same is hereto 
appended.) 

Air. EscH. In your total number of freight cars do you include 
stock cars ? 

Mr. Peabody. Yes, sir. 

Mr. EscH. Then I notice that you have the total number of freight 
cars owned as 28,042, and the total number of stock cars owned 
2,566 — about 10 per cent. 

Mr. Peabody. Yes, sir. 

Mr. EscH. While you carrv but 4 per cent of the Uve stock? 

Mr. Peabody. Yes, sir. As I say, we favor the live-stock interests 
much more than they deserve. 

Mr. EscH. Of course the stock cars would also include cars for the 
haufing^of horses, and so on? 

Mr. Peabody. Oh, yes; certainly. That includes the whole of the 
live stock. Those figures include all live stock. 

Mr. EscH. Yes, but you only gave me, as five stock, 4 and a frac- 
tion per cent. 

Mr. Peabody. I can give you the others right here. [After con- 
sulting papers.] The percentage of the tonnage of horses and mules 
is twenty-tour one-hundredths of 1 per cent; cattle and calves, 4.6 per 
cent; sheep and goats, thirty-four one-hundredths of 1 per cent; 
hogs, eighty one-hundredths of 1 per cent. 

Mr. EscH. So it makes about 6 per cent? 

Mr. Peabody. Less than 6 per cent; yes. 

Mr. Kennedy. These live-stock cars are not used exclusively for 
live stock? 

Mr. Peabody. Oh, no; although they are kept for live-stock use, 
and in a very large number of cases they are. When live-stock ship- 
ment is offered, we rush the cars to destination without ever trying 
to get loads for them. We could not supply loads for the particular 
points where they were needed, as you can readily perceive; and 
when an order is given for those cars, we never attempt to load them, 
although we utilize them as far as we can for loading such business 
as can move in the direction where they are going. When there is 
no live stock for shipment, we utilize them for other things as far as 
we can; although the loaded mileage of stock cars is very much less 
than the loaded mileage of other cars. Mr. Levy, have you in mind 
about what the difference is between the loaded movement of live- 
stock cars and box cars ? 

Mr. Levy. Yes; I should say, offhand, that the loaded movement 
of stock cars would not exceed from 60 to 65 per cent, while that of 
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box cars, in times when they are in demand, would have to be 80 to 
90 per cent in order to strike a general average; or about 75 per cent 
for all classes of cars. 

Mr. Peabody. That is what I thought. 

The so-called reciprocal feature of the proposed law is tantamount 
to a joke. It is proposed to fine the railroads unless cars are furnished,. 
but m the event that the shippers fail to load all or any portion of the 
cars thus ordered, there is no penalty for the shipper. This last propo- 
sition is of very frequent occurrence. Shippers almost invariatly 
order more cars than they need or can load. In the testimony sub- 
mitted to this committee at the hearing of February 15 (p. 50) in a 
letter written by the president of the Continental Land and Cattle 
Company to Mr. Cowan for use in this case he quotes his foreman as 
follows: 

I ordered 20 cars over the Santa Feat least two weeks ago to load the 5th of October. 
I also ordered some more to-day; I also ordered 25 cars over the Missouri, Kansas and 
Texas on October 5, 1907, but there are no cars yet. 

(At this point Mr. Peabody submitted the following table, to which 
reference was made later in his remarks:) 

Fori Worth and Denver City Builway Company — Statement of orders plojced/or stock 
cars by Murdo Mackenzie for account of Matador Land and CattU Company, from. May 
1 to'OctoberSl, 1907. 



Or- 
der 
No. 


Dateoi 
order. 


For loading. 


Destined to— 


Via— 


Num- 
ber 
cars 
or- 
dered. 


Loaded. 


At— 


Date. 


Date. 


Num- 
ber 
cars. 


1873 
1876 
1877 


-...do... 
June 8 
June 15 
June 20 
....do... 

Sept. 18 

Oct. 2 

Oct. 7 


do 

Clarendon. . . . 


June 1 
June 7 
....do... 


Evarts,S.Dak.. 

Swift Cfurrent . . 
do 

Evart8,S.Dak.. 
.. ..do 


Rock Island.. 

do 

do 

do 

..do 


25 

25 

35 

25 

23 

36 

22 

f 17 

i 17 

16 

/ 17 

\ 17 


Canceled 
June 8 
....do... 
June 20 
July 22 
July 3 
July 2 
Nov. 11 
Nov. 12 
Nov. 7 

|Nov. 21 


23 

30- 


1029 
1934 


Estelline 

Murdo 

Estelline 

do 

do 

Murdo 

Estelline 

Total 


June 20 
July 22 
June 30 
July 2 
/Oct. 5 
\Oct. 6 
Oct. 16 
/Nov. 2 
INov. 3 


24 
21 


1939 


do 


do 


34 


1940 

:;i90 

2235 
2256 


do 

JKansasCity.... 

.....do 

I ...do 


do 

do 

do 

Any route 


20 
21 
18 
11 
29 




i 






285 


231 


















Mr. Peabody. Mr. McKenzie, who appeared before you, and who 
is one of the chief witnesses in the case (the chief complainant) , is a 
large shipper upon the Denver City and Fort Worth Railroad. I 
wrote to the general manager of that road and obtained a record of 
his orders for cars and his shipments for an entire season, all of them, 
good, bad, and indifferent. 

He ordered on May 4, for loading June 1, 25 cars to go to Evarts. 
He canceled the order one day before the cars were to have been 
loaded. The cars were there, but were not used. 

On May 4 he also ordered 25 cars, to be loaded on June 7 to go 
to Swift Current. (That is up in Canada.) Those cars were 
loaded on June 8, the next day after the order called for them. 

On May 4 he also ordered 35 cars, to be loaded on June 7, and 30 
of those cars were loaded on June 8. (I should have said, in regard- 
to the order for 25, that only 23 were loaded, although all the cars, 
were furnished.) 
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On June 8 he ordered, for June 20, 25 cars to go to Evarts, S. 
Dak. He loaded 24 of them on the same day. 

On June 15 he ordered, for July 22, 23 cars. He loaded 21 of those 
<;ars on the 22d, the same day. 

On June 20 he ordered, for June 30, 36 cars. He loaded on July 
3, 34 cars. 

On June 20 he ordered, for July 2, 22 cars to go to Everts. He 
loaded on that day 20 cars. 

Now he comes up to the congested period. You will notice that 
the loading was all prompt, although he never loaded his full quota 
of cars. 

Mr. Stevens. Did you furnish the full quota of cars? 

Mr. Peabody. The full quota was furnished in each case. 

On September 18 he ordered 34 cars to be loaded on October 5 and 
6. Those cars did not get there in time to be loaded until nearly a 
month later. They struck this congested period. On November 
11 and 12 he loaded 39 cars. Some more cars had come in, and he 
loaded more cars than were ordered. 

On October 2 he ordered, for October 15, 16 cars, and on November 
7 he loaded 11. That was because there was a delay on the part of 
the railroad. 

On October 7 he ordered 34 cars, and he loaded 29 of those on No- 
vember 21. 

During that period he ordered 285 cars, and he loaded 231 of them. 
There was no penalty, although the railroad had to haul those cars 
down there ana then haul them somewhere else. There is no penalty 
attaching in the reciprocal feature. 

Mr. Kennedy. That overordering results partially from the prac- 
tice of prorating, does it not? 

Mr. rEABODY. Not on the stock cars; it does on the grain cars. 

Mr. Kennedy. It does in the coal business out our way. 

Mr. Peabody. It does in the coal business. 

Mr. Kennedy. When the shippers are getting about 50 per cent 
of their requirements, for shipment, they seem to think it is just a 
matter of mathematics — that if they order twice as many, then they 
will get all they want. 

Mr. Peabody. That is true; but under the bill we would be obliged 
to fill those orders under penaltj; and if they did not load them, 
there would be no penalty on then* side. 

Mr. EscH. Did not the thirty-six-hour law for stock shipments 
prevent overloading? 

Mr. Peabody. Overloading the cars? 

Mr. EscH. Yes. 

Mr. Peabody. What do you mean by ^' overloading?" 

Mr. EscH. Too manv in a car. 

Mr. Peabody. Oh, they never do that; we do not permit that. 

Mr. EscH. I was getting at this point: This shipper always ordered 
two or three cars more than were required. 

Mr. Peabody. Yes. 

Mr. EscH. Was that due to the idea that he wanted to get fewer in 
a car in order to have greater security for them? 

Mr. Peabody. Oh, no; that was due to the fact that he did not 
know how many he was going to ship when he ordered. He knew 
about how many he was going to ship, and he ordered enough cars; 
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and when he cut out his cattle he found that he did not have enough 
of just the grade he wanted to go at that time, and consequently he 
did. not have enough to fill his cars; that i^ all. He did not overload 
his cars in consequence of it at all. That would not have done him. 
any good. In fact, they underload rather than overload, because the 
rate is so much per hundred pounds. 

Mr. EscH. I can see that tne tendency would be all the other way. 

Mr. Peabody. The tendency is all the other way. 

Instances have been known where a shipper has ordered a supply 
of cars from three different roads for the same shipment and used 
none of them. (This is the point the gentleman just referred to.) 
In times when cars are scarce, and understanding that a railroad 
in its attempt to be fair distributes them pro rata, many shippers 
make a practice of ordering more cars than they can use, witn the 
idea that they will thereby receive a greater number than if thej 
ordered only what they wanted. I venture to say that if, as is, 
the case with the Texas statute, the shipper when ordering cars was 
required to deposit 25 per cent of the freight chafes as a guarantee 
that the car would be used, the railroads would offer no objection to 
the so-called reciprocal feature of this bill. 

You will remember that that statute was enacted in Texas. The 
shipper, when he ordered cars, was obUged to state what they were 

foing to be loaded with, and the point to which they were going, and 
eposit 25 per cent of the freight rate to that point, and if the railroad 
company md not furnish the car on that day they were penahzed in 
a large sum. I think it was $25 a day, was it not? 

Mr. Levy. Twenty-five dollars a day at both ends. 

Mr. Peabody. We have not any objection to such a law as that,, 
because it will make the shippers order what they want and only 
what they want, and we can hold ourselves ready to furnish all the 
cars that are necessary. We had an amusing instance in Texas of 
the way that law worked out — and, by the way, it is a dead letter 
in Texas. I think it has been repealed, has it not ? If it has not 

Mr. Levy. It has been declared unconstitutional on account of the 
penalty being excessive. 

Mr. Peabody. It was a dead letter, at all events. A gentleman 
ordered a number of cars of oil to be shipped from Beaumont or some 
of the oil-producing points; and we knew that he had no oil to ship. 
He was not an oil man ; and he knew that ordinarily we could not, by 
any possibility, get the cars there. He knew the location of our tank 
cars. So he ordered so many cars and deposited the required amount 
of money. We got the cars there, knowing that he did not have the 
order; and then he had to go out and buy the oil to load them. Inas- 
niuch as he had given the point of destination as Dallas, Tex., he had 
to ship them to Dallas, Tex. ; and he had bought enough oil to fill his 
order to supply Dallas for two years. When he got up there he could 
not get rid of his oil, and he begged us to take the oil for the freight. 
Pl<aughter.] He tried a speculation, but it did not work; that was all. 

I want to say here, gentlemen, that if this law is enacted there will be 
lots of that sort of thing; because you will notice that there is no 
penalty on the shipper. He is not obliged to take the cars that are 
furnished: and we will have cars ordered by the hundred for a given 
point in tne hope that we can not furnish them, and then we will be 
subjected to penalties; and they will make a semblance of legitimacy 
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by getting an option on a lot of cattle or a lot of grain or a lot of stock 
or something else that they do not want and do not own. They will 
merely get an option, hoping that the cars will not come, and if the 
cars come they will exercise their option. They will run the risk, and 
enter into it as a sort of a speculation. That is what will be done in 
case such a law as this is passed. 

The amount of knowledge concerning railroad operations professed 
by the advocates of this bill is astomshing, to say the least, seeing 
that they are not railroad men. It reminds one of the old sa^e of 
Josh Billings, "it is better not to know so much than to know^ so 
much that ainH so.'' At the hearing before this committee already 
referred to (p. 32) the following colloquy took place: 

Mr. Mann. If a car goes through to New York on the New York Central it does not 
mean that it will get back by the New York Central. A car that goes to Chicago over 
the Burlington road, say, and goes to the stock yards, gets out of the hands of that road 
iind they are unable to get it. 

Mr. Cowan. You are much mistaken about that. Certainly if the railroad starts 
after it they have it in their possession and get it and could comply with the provisionfl 
of this bill by that means if that were necessary; but that is not the question, gentle- 
men of the committee. Here are simply supposable things that in actual practice 
never happen. 

Mr. Mann was perfectly correct in his question. 

On one occasion the Santa Fe road hauled about 700 stock cars 
from Chicago and Kansas City to Texas, there delivered them to a 
connecting line for loading, and next received them at Kansas City 
empty) , they having been hauled loaded to that point by another line) , 
from which point we were obliged to return them to Texas empty the 
second time. 

We hauled those stock cars twice over the road without getting 
a pound of freight out of them; and as they happened to be private 
cars, we paid mileage on both trips. This time, however, we held 
them on our own rails and so secured the return haul. As Mr. Mann 
suggests, this is constantly happening. 

J^iother case in point is where we purchased a lot of new cars in 
Pennsylvania, whicn we permitted to be loaded for Chicago, to be 
deUvered to our line at tnat point. 

This was early last year. These cars were loaded with coke. 
The reason we permitted them to be loaded was because we saved 
mileage, and we saved the expense of hauling them. We would 
have nad to pay for the haul to Chicago; whereas if we permitted 
them to be loaded we simply got the mileage on the cars. 

These cars were loaded witn coke, brought to Chicago, and un- 
baded on the rails of the carrying line; were immediately reloaded 
with grain at an elevator on the same line and carried by that road 
back East, being distributed all through the Southeast. The most 
strenuous efforts were made to have these cars promptly returned, 
but some of them did not reach our line until more than a year aftei* 
they were paid for, and two of them have not come back yet. 

In the tabulated statement filed by Mr. Cowan with this committee 
he refers to the miles per car per day on various roads for the years 
1900 and 1906; and I will ask your careful attention to the following, 
because it explains the point that you brought up with Mr. Richards, 
and I think will explain a very much misunderstood point: 

For some unknown reason, probably because the figures would 
not support his contention, he omits the Sante Fe; but 1 will supply 
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the figures, which for the year 1900 should be 29.87 miles, and for 
1906, 33.22 miles, showing a decided improvement for this latter 
year. That, however, is only a part of the story. The impression 
sought to be created by Mr. Cowan is that when the cars are moving 
they travel at a very slow rate. The figures he quotes are founa 
by multiplying the total number of cars on the railroad, whether 
loaded, empty, idle on side tracks, in shops awaiting repairs, and under 
all other conditions, by the number of days of the year, which sum 
is used as a divisor of the total car miles run during the year to 
give the average per day. 

You can readily see how that reduces the movement per day of the 
car. We have hundreds of cars that are out of service, sometimes 
lying thirty or forty or fifty davs in the terminal, waiting for some- 
body to unload them — particularly the coal men that use the cars 
for storage instead of having yards where they can unload them, 
and all that sort of thing. All of that counts a car per day, but it 
is not making a mile of run; it is simply standing there. But when 
you divide that into the total miles run, jrou get the average per 
day for the year; and that is slow, necessarily, but still not so slow 
as you would think. 

Before going on I call your attention back to those figures. Our 
movement in the year 1900 was 29.87 miles per car day, even under 
those conditions; and in 1906 it was 33.22 miles, even under those 
conditions, instead of being from 10 to 20, as the chairman said was 
stated before the committee. 

In order to show the actual movement we have selected six days 
of our heaviest movement, during the congested months of Sep- 
tember, October, and November, 1907, which would naturally show 
the slowest movement, and taken the number of cars loaded and 
moving on the line as compared with the total number of cars on 
the line, with the following result: 

That is to say, every car that was being used in any way, whether 
it was being in process of loading or moving on the line or switching 
at a terminal, or being unloaded at a termmal — every car that was 
in use (I do not now refer to the cars that were standing on the 
track, but every car that was in use) we took the figures of, in order 
to ascertain what proportion of the total cars were moving and being 
used. We took the six heaviest days, which of course would repre- 
sent the largest congestion and the slowest movement. 

On September 21 we were loading and moving 15,352 cars, as 
against a total of 64,257 on the line, equal to 23.8 per cent; on Sep- 
tember 26 we were using 15,034 cars, as against 59,422 on the line, 
or 25.3 per cent; on October 23 we were employing 17,335 cars, as 
against 67,475 on the Une, or 25.7 per cent,*" on October 25 we handled 
17,661 cars, as compared with 67,475 on the line, or 26.2 per cent. 
Mr. EscH. That would include foreign cars? 

Mr. Peabody. Every car on the line, whether it is our own or 
any other car. 

On November 5 we used 15,935 cars out of a total of 68,121 cars, or 
23.4 per cent, and on November 30 our record shows 17,155 cars out 
of a total of 69,942, or 24.5 per cent. You will observe that the 
mileage made is done with about 25 per cent of the equipment, the 
other 75 per cent being out of service for various reasons, not the 
least of wnich is the detention by shippers. Our average mileage for 
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the year 1907 was 31.2 miles per day, but inasmuch as only 25 per 
cent of the cars included in this computation were in actual use, it 
would make the average miles when in use upwards of 120 miles per 
day. 

Mr. EscH. That would show that you had about 30 per cent of 
foreign cars in use ? 

Mr. Peabody. This is all of our cars. Oh, yes — according to the 
amount we had. 

Mr. EscH. Yes. 

Mr. Peabody. Yes; we had a very large number of foreign cars. I 
did not include in my presentation nere any reference to the propor- 
tion of foreign cars. I nave it in the presentation I am going to make 
to the Senate committee, and I can refer to it here, if you would Kke 
to know what proportion of foreign cars we have. 

Mr. EscH. No; that is all right. 

Mr. Peabody. That was not brought up in any representation by 
any of the witnesses of which I had any record before your committee, 
and so I did not refer to it. 

I say that would make the average miles of the cars in actual use 
120 nules per day. Remember, this includes the cars that were being 
loaded at the stations as well as those that were moving; so that when 
our trains were moving they ran probably 150 to 200 miles a day, very 
many of them, anyway, at least 150 miles a day; and that, by the 
way, is not an unusual movement. As was said by 1^. Richards, 10 
miles an hour for twenty-four hour would be 240 miles, you see. 

Mr. EsoH. You can make much better speed than a great many 
other lines on account of the fact that your stations are farther apart? 

Mr. Peabody. Oh, I think not. Out in Arizona some of the sta- 
tions there are a considerable distance apart, but that is a compara- 
tively small part of our traffic. Oiu* stations are pretty thick where 
we handle most of our business. In Kansas we have stations a good 
deal thicker than we would wish. 

The conditions obtaining upon the Santa Fe will relatively apply 
to all roads, furnishing abundant evidence of the error of the state- 
ments advanced by Mr. Cowan. 

I am merely calling attention in this case to ''things that ain't 
so,'' as I stated. 

Referring to the adoption of a similar bill by the Texas legislature, 
Mr. Cowan says (p. 36) : 

The railroads of Texas agreed with me on this bill. We had it up before a conference 
committee of the house and senate. It was passed at the last session of the legislature 
and it is now on the statute books of Texas, the railroads believing it was an advantage 
to them to do it. Hon. J. W. Terry, attorney for the Santa Fe hues, and Hon. N. A. 
Stedman, of the Grould lines, representing all the railroads at Austin during the session 
of the legislature, agreed to this afid substituted it for all bills pending. 

A sufficient answer to this is the following telegraphic correspond- 
ence between Judge Terry and myself on this subject: 

February 29. 
J. W. Terry, Galveston: 

Is it a fact as stated by Mr. Cowan in his advocacy of the Culberson bill before the 
Congressional committee that you and Stedman made an agreement for the passage of 
similar bill in Texas on the ground that it was of as much advantage to the railroads as 
to the public. 

Jas. Peabody. 
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Jas. Peabody, Chicago. 

Judge Cowan is mistaken in the statement that I agreed with him that a car-poolin^ 
bill should pass. I am confident I never had a conversation with him about the bill 
pending in Confess. During session of last Texas legislature, when it became apparent 
that some kind of a bill would pass, Judge Stedman and I did confer with Judge 
Cowan in an effort to remove some of the objections to a substitute bill which he had 
prepared. Some of our suggestions were accepted by Mr. Cowan and others were not. 
In a discussion before conference committee that committee accepted some of our 
amendments to Mr. Cowan's bill and declined to accept others. Judge Stedman and 
I expressly stated to the conference committee that we did not wish anything then 
done by us to be considered as a waiver, morally or otherwise, of the right of thereafter 
attacking in the courts the feature of the bill requiring railroad companies to send 
their cars off their lines. 

J. W. Terry. 

In regard to the complaints made as to the time in moving stock 
over the Santa Fe, the following testimony appears (p. 17): 

Mr. Cowan. Do you know what is the cause of this slow time that is made? Are 
you on the train sometimes and see the men? 

I have inserted here the word ''not/' evidently omitted by the 
stenographer. The record reads, ''I do know what the cause of it is/^ 
but evidently that is the stenographer's error. 

(Reading:) 

Mr. SowDER. I do [not] know what the cause of it is, but they complain that the 
engines are too heavily loaded; in other places that the track is in bad condition, and 
they are not allowed to run fast. 

Mr. Cowan. Did vou see the orders in any case? 

Mr. SowDER. I do not know that I ever read them. I just heard conductors 
state to brakemen not to exceed 8 or 10 miles an hour over certain parts of the country. 
Some places they were so you could not make more than 15 miles an hour; quite fre- 
quently I have heard it so stated. 

It is a fact well known to both Mr. Cowan and Mr. Sowder that 
the Santa Fe road has been engaged in the reconstruction of the 
Pecos Valley line and the building of a cut-off to Albuquerque, with 
the double object of improving the service in this cattle country and 
obtaining a better transcontinental line. Every foot on the old line 
had to be practically rebuilt, and it was manifestly impossible to 
make fast time over a track under such conditions. We claim that 
our performance under the circumstances was excellent, and substan- 
tiate that claim by Mr. Sowder^ s own testimony (p. 18), to wit: 

Mr. Cowan. ^Tiat would you say would be the average speed between here (Ama- 
rillo) and Kansas City? 

Mr. SowDER. The only one I have figured out is where I have had cattle myself. 
In some instances I have wanted to see what time they did make. I think it did at 
about 12 or 14 miles an hour — that is, taking the time they leave here to the time they 
arrive at Kansas City. 

When it is considered that during this haul the cattle must be 
stopped and fed at least once, it will oe admitted that such an aver- 
age means an actual running of about 20 miles per hour, and under 
the circumstances is very good. 

You will remember that Mr. Cowan presented this committee with 
quite a lot of .letters from different parties over the country. It is a 
matter of common history out there that he has been engaged for a 
year in getting up testimony for this very thinjg, and he has besought 
every possible source of complaint for ammunition. The list that he 
presented was not verj formidable, and one of them he omitted, for 
reasons which I will give you here. 

37222—08 ^10 
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Another omission by Mr. Cowan in this connection is significant. 
There is a local association of cattle raisers in that section wmch has a 
larger membership, although owning a somewhat lesser number of 
cattle than the one represented by Mr. Cowan. (His is the Texas 
Cattle Raisers' Association.) Not a single member of this association 
could be induced to join in supporting this bill, although strongly 
solicited. (And these are parties that live along the road.) They 
stated that in view of what we were doing to develop the country and 
to provide improved service they had no complaints to make. 

As to the matter of using stock cars for other traffic, in which it is 
sought to convey the impression, although it is nowhere distinctly 
stated, that as between live stock and other freight the former is dis- 
criminated against, the following testimony is significant (p. 17): 

Mr. Co WAX. Do you see stock care being used all over the country for other freight 
than cattle? 

Mr. SowDER. I see them loaded with coal, brick, stone, and some with railroad iron 
and ties, coming this way. 

Mr. Cowan. To what extent have the care been loaded this past year with other 
freight than live stock? 

Mr. SowDER. To quite an extent. They have been used for hauling dead freight 
going west. I have seen 10, 15, or 20 stock care in a train that have d§ad freight in 
them. 

If we moved the live-stock cars empty and used other cars for the 
material, we would simply have blocked our track with trains of 
other cars, and would have been obliged to use the engines for hauling 
those other cars, whereas we had to get the material tnere for rebuild- 
ing, and so utilized the stock cars that were going into that territory 
below. 

It will be observed that the cars thus loaded were going west. 
It is admitted that during the period of construction and rebuilding 
in this territory we employed the live stock cars when going west 
for cattle to carry railroad material to this same section, rather than 
move them empty. Mr. McKenzie, also refers to the use of stock 
cars for other freight, declaring he had seen them loaded with coke 
when he needed cars. We have large shipments of stock from the 
El Paso district, for which we have to supply cars. Mr. McKenzie's 
shipments originate on the Fort Worth and Denver City road and 
we could not in justice deliver cars to that line for him while our own 
shippers were calling for cars in the El Paso district. There is also 
a heavy demand for coke from Colorado at El Paso, and we utilize 
these stock cars going south to haul this coke. I venture to say 
that in the case of almost every complaint, examination into the 
attending circumstances would exonerate the railroads from any 
fault, which could have been avoided. Railroads are not infallible 
nor have they been immacculate, but self-interest forces them to do 
the best they can. This is especially true in connection with the 
stock traffic, although I want to go on record as saying and being 
able to prove that so far as the long-distance live-stock traffic is con- 
cerned it is, at the present rates, less remunerative to.the railroads 
than almost any other traffic they haul. In a great many cases they 
would be better off without it. 

I want to emphasize that point : Our live-stock traffic is the poor- 
est traffic we have; and we give it more attention, and it costs us 
more money, than any other traffic we have. Mr. Richards referred 
to the fact that they wanted to get to a certain market. We do the 
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best we can. We start out with the train with the shortest possible 
limit of getting to the market with all conditions favorable. Some- 
thing happens, and we are three or four or five or six hours late, and 
miss the market for that day. Then, if the market goes down, they 
bring in a bill for us to pay because we did not get the cars there; and 
we are fools enough to pay it. I do not believe they could collect it 
in a court of law; but we pay the bill. On the Burhngton road some 
years ago we got around that by paying the bill at the market price 
for the difference, and taking the cattle and selling them when we got 
them in; and we actually made money by doing that in Dakota in 
one year. 

Another thing we have to take account of in connection with the 
furnishing of cars: When for any reason prices of such commodities 
as live stock and grain advance materially, everybody wants to ship at 
once. The number of cars ordered is far in excess of the ability of anv 
road to furnish, usually also in excess of the amount of freight which 
shippers have on hand. Our records show that not infrequentlv the 
cars ordered and furnished in a single month are more than double the 
number required to move the shipment. The grain shippers are the 
worst offenders in this regard, but the live-stocK shippers are a good 
second. If the railroads are to be compelled under penalty to fur- 
nish the cars, the shippers should be compelled under like penalty to 
load them. 

And right here I want to refer to this question of coal traffic which 
Mr. Richards explained to you. Year before last and last year, both, 
we employed a man especially to visit every coal dealer on our line 
in the months of June, July, and August, when business was light, 
and solicit them to order coal. He offered to reduce the rate 25 per 
cent if they would order the coal in the summer; and we also made 
arrangements with the miners and producers that so far as it was 
ordered by people who were responsible, and they could do it, they 
would not ask them for the money until the fall. We could not get 
a shipper to order a car of coal during the summer months. I say 
"not a shipper '* — perhaps we might have had fifty or a hundred cars, 
but it was so little that we did not have to put the reduced rate in 
effect at all. The trouble is that the shippers all wait until their 
convenience is to be suited, and then expect the railroads to suit that 
convenience, regardless of whether they can do it or not. And that 
is the gist of this bill. That is why this bill is presented to you. 

The panacea for all the troubles that the live-stock men are heir to, 
as suggested by this bill, appears to the proponents thereof as both 
simple and effective, but let us see how it will work out, taking as an 
example the Fort Worth and Denver City road, where a majbritv of 
the live-stock shipments complained of originate. That road has, 
according to Mr. Cfowan's figures, a total of 248 stock cars, all of which 
would be easily exhausted in a single day^s demand. These cars may 
be hauled to Amarillo and delivered to the Santa Fe for shipment, 
say to Evarts, S. Dak., to which point a very large number of cattle 
from this territory go. Inasmuch as at the time when stock is shipped 
from this territory it is also moving in large quantities from otner 
districts, all the available stock cars on the Santa Fe would be fully 
employed in shipments from points on its own line, and it would have 
no empties to deliver the Fort Worth and Denver City line in return 
for the loads without denying cars to its own shippers, so that under 
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the proposed law it would be a case of penalty if you do and penalty 
if you don't. That is, if we refuse the Fort Worth road cars for cars 
delivered to us, we would be liable to a penalty. If we refused our 
shippers cars for their orders, we would be liable to a penalty; and we 
could not do both. We have not got the cars, and we can not get 
them. 

The Santa Fe haul on such a shipment would be to Kansas City, 
where in turn the cattle will be turned over to one of the roads run- 
ning to Omaha, and at that point delivered to the Chicago, Mil- 
waukee and St. Paul to be transported to Evarts. Every one of 
these various connecting lines must, of course, protect the shippers on 
their own lines under penalty, and, having no empty cars which they 
can return in exchange for the loads delivered to them, would prob- 
ably also be held for penalty on that account, and here is where the 
Question of penalty does not solve the problem. The Fort Worth and 
Denver City, havmg exhausted its supply and not being able to ^et 
cars, can not serve its shippers at all. Under the best conditions its 
cars going to Evarts could not be returned in less than three weeks' 
time, and meanwhile it would be out of business. 

The fact that we have to pay a penalty does not help the shippers 
out in the least degree. They want the cars. They do not want 
the penalty. They would not get it if they wanted it, because the 
penalty would be to the Fort Worth road and not to the shipper, 
although that, in turn, I presume, would go to the shipper, because 
in the order on the Fort Worth road for the car the penalty would 
accrue there also. But what they want is cars and not penalties, 
and all the penalties in the world will not bring those cars back from 
South Dakota in three or four or five weeks. 

The difficulty is now overcome to a great extent through the fur- 
nishing in advance by connecting lines of empties to such roads as the 
Fort Worth and Denver City, but when a road is subject to penalty 
for not furnishing cars to its own shippers it is not going to send its 
empties, if it has them, to a connection. The entire scheme is wholly 
impracticable. If you ask what is the remedy, I can only answer, 
^^ There is none," nor is any necessary. In a business involving a 
movement of hundreds of thousands of cars some delays, both of ca1:s 
and in transit, are inevitable. They always have happened, and they 
always^ will happen, the only wonder being that they are not very 
much more frequent than is the case. A percentage of such com- 

flaints as compared with the total movement is very small, and while 
have no douot that the losses are serious to the individuals affected 
thereby, they are no more so than attaches to any other line of 
business. 

Mr. EscH. You mentioned the fact that the stock business on 
your road was the least profitable on the road, and in fact you pre-* 
rerred not to have it. 

Mr. Peabody. Long-distance stock traffic. 

Mr. EscH. Yes. It was the stock-raising business that developed 
the Panhandle region, was it not' 

Mr. Peabody. Yes, sir. 

Mr. EscH. The development of the Panhandle region developed 
other traffic on your line outside of stock raisingr? 

Mr. Peabody. Yes, sir. 
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Mr. EscH. It was the stock-raising industry on that line that 
helped develop Kansas City. Anything that developed that would 
increase your traffic to and from that point. Is it therefore a fair 
test as to the remuneration from a given class of freight to simply 
say, '^We only get so much profit from it," without also taking into 
consideration the indirect advantages which come to the line? Is 
it not on the same theory that the Government allows a 2-cent rate 
for second-class mail matter because the advertising in newspapers 
and magazines sent at the second-class rate develops a whole lot of 
first-class mail? 

Mr. Peabody. Of course, the building up of the country develops 
a large business for a railroad; but it is not the cattle business that 
develops the country. Those cattlemen wish we would stay out of 
there with our railroads so far as developing the country is concerned. 
Thev oppose our settling up that country; because the more you 
settle up the country the more you restrict the pasturage facihties 
for the cattle and the fewer cattle can be raised. In the old days they 
used to have a range there where they could go all over the country; 
and it is gradually being restricted. You remember that in the old 
days they used to drive clear up into Kansas and to Abilene and Fort 
Dodge; and, by the way, I have seen 20,000 head of cattle in Fort 
Dodge in a single day. Would the railroad be obliged to furnish all 
the cars for those 20,000 head? They would come in on the drive 
there, and they used to come across that country. I represented the 
Missouri, Kansas and Texas road when it lirst built into Texas in 
1 872 ; and I think I made the first cattle rate that was ever made out of 
Texas by rail. I made it simply by asking the cattlemen how much 
it cost to drive, and made my estimate just a little less, so that they 
would ship by rail instead of driving. That is the way the cattle 
rates were made, without any thought as to whether it would pay or 
not ; and that is the way those southwestern rates became established. 

A few years ago (only five or six years ago) I entered into a careful 
computation to ascertain the relative earningjs of cattle and other 
freight, principally because of this suit — no; it was before the suit 
of the Texas Cattle Eaisers' Association for a reduction of the rate. 
I proved to all of our Western lines that our cattle rates were absolutely 
unremunerative, and we raised the rate; and we have a suit pend- 
ing now before the Interstate Commerce Commission on that very 
question, which has been urged ever since 1903, I think, when they 
started it. It is not settled yet. The rates are all out of proportion 
to the service that is rendered on the cattle — I mean, now, as com- 
pared with the rates on other freight. But none of us knew whether 
they paid or not until within the last five or six years. We had not 
gotten as far along in railroading as that until lately. 

The Chairman. Gentlemen, 1 have a letter here from Messrs. 
Britton & Gray, transmitting a letter from Mr. N. A. Stedman, and 
two letters from Messrs. Terry, Cavin & Mills, in which they discuss 
this same subject. I judge, from a very casual scanning of the papers, 
that they discuss to some extent the statements made by Mr. Cowan 
either before this committee or before the Senate committee. Messrs. 
Britton & Gray ask that these papers be made a part of our record. 
Without objection, I will direct that that be done. Is there objection? 
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(There was no objection; and the papers referred to are as follows:) 

International and Great Northern Railroad Company, 

Legal Department, 
Austin, Tex., March 9, 1908 
Messrs. Britton & Gray,. 

Washington, D. C. 

Gentlemen: Mr. J. W. Terry, solicitor for the Gulf, Colorado and Santa Fe Railway 
Company, has shown me a copy of his letter of March 8 to you, commenting upon 
statement of Mr. S. H. Cowan, appearing on page 19 of the Senate record in reference 
to Senate bill No. 3644. 

I think that I have a reasonably accurate recollection of the events that transpired 
in the last legislature of Texas and that resulted in the enactment of the statute 
defining the duties of railroad companies with respect to furnishing cars for the ship- 
ment of freight, the interchange of cars between railroad companies at junction points, 
etc. As I remember the occurrences, Mr. Terry has given a substantially correct, if 
not perfectl)^ exact, history of the same. I do not recall any particular in reference to 
which he is inaccurate. 

I unhesitatingly concur with Mr. Teny in the statement that Mr. Cowan was mis- 
taken when he stated that Mr. Terry and myself agreed with him upon the passage of 
the bill that became a law or any other bill upon the subject. My recollection is that 
at the conference to which Mr. Terry refers, in which Mr. Terry, Mr. Cowan, Mr. 
Dorsey, Mr. Pawkett, and myself participated, the details of the bill which had been 
drawn by Mr. Cowan were exhaustively discussed, and that while we all agreed upon 
certain alterations and additions, when the conference closed there were several points 
upon which no agreement had been reached. The matter being in that condition, on 
the evening of the same day all of the gentlemen who had engaged in the conference 
appeared before the joint free conference committee of the senate and house of repre- 
sentatives of Texas and discussed at some length the various provisions of the bill 
which Mr. Cowan had drawn with each other and with the members of the committee. 
I do not recall all that transpired before the free conference committee, but I am 
reasonably certain that in respect to differences in some instances the committee 
sustained the features of Mr. Terry and myself and in others sustained those of Mr. 
Cowan. . 

Mr. Terry and myself were desirous, in order to avoid the confusion incident to 
having more than one law upon the subject, that if the Cowan bill should become a 
law, former laws of the State regulating the furnishing of cars should be repealed. 
While there may have been some opposition to this position, yet I am sure that a 
decided majority of the committee, as well as Mr. Cowan, recognized its reasonable- 
ness. Not having before us the various provisions of former laws relating in one way 
and another to the subject, it was agreea by the members of the committee and Mr. 
Cowan that I should prepare a section or sections to be incorporated in the bill that 
would relieve the railroad companies of being subjected to more than one law and more 
than one penalty upon the same subject. Accordingly, the next day I prepared as 
sections 7 and 8, to oe added to the bill, the following: 

"Sec. 7. That tHe penalty prescribed by article 4576, revised civil statutes of 
Texas, as amended by an act approved April 17, 1901, and by article 4539, revised 
civil statutes of Texas, and by subdivision 4 in connection with subdivision 2, article 
4572, revised civil statutes of Texas, shall not apply to the violation by any railroad 
company of any requirement of this act or any requirement, order, judgment, or decree 
of the railroad commission of Texas, made in pursuance of this act, and that the 
penalty prescribed in this act shall be exclusive of anv and all other penalties for the 
violation of its provisions or of any requirement, order, judgment, or decree of the 
railroad commission of Texas by any railroad company. 

"Sec 8. That articles 4497 and 4500 of the revised civil statutes of Texas, as 
amended by an act approved March 28, 1899, and articles 4498, 4499, 4501, and 4502 
of the revised civU statutes of Texas be, and they are hereby, repealed." 

There having been several alterations of and additions to the bill as originally drawn 
by Mr. Cowan before its presentation to the joint free conference committee, and that 
committee having made other alterations and additions, my recollection is that the 
committee requested me to have the bill in the form in which the committee agreed 
upon it copied and to add thereto the sections which I wrote as sections 7 and 8, 
and accordingly I did rewrite the entire bill, adding those sections, and that, hav- 
ing rewritten the bill and added those sections, I gave it in its perfected form to a 
member of the committee. 

Within a day or two after I had copied the bill and had added sections 7 and 8 I 
was astounded to learn that the bill as it had been approved by the conference com- 
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mittee at the meeting which Mr. Terry, Mr Cowan, and myself had attended had 
passed the Senate with the omission of sections 7 and 8. I subsequently learned that 
there had been a subsequent meeting of the committee and that at that meeting sec- 
tions 7 and 8 had been stricken out. I complained to Mr. Neblett, a house member 
of the committee, that the measure as it passed the senate was not in accordance 
with my understanding of what the committee had agreed upon, when he informed 
me that he was not present at the second meeting of the committee and did not know 
that sections 7 and 8 had been stricken out. He said that he would endeavor to have 
them incorporated in the bill in the house, but it seems that he was unable to do so. 

I have gone somewhat fully into the history of the amendment of the bill by the 
addition thereto of sections 7 and 8 for the reason that while I had not given my assent 
to several of the provisions of the bill I should have made a most vigorous and earnest 
protest against its passage in any form if I had known that sections 7 and 8 as I drew 
them were hot to be features of the measure. 

I wish to say that as attorney for the International and Great Northern Railroad 
Company, which I then represented, I did not desire the passage of any law upon 
the subject of the furnishing of cars by railroad companies as an original proposition, 
but that, learning that the passage of some law by the legislature was unavoidable, 
I favored the substitute, mentioned by Mr. Terry in his letter, introduced by Mr. 
Neblett, member of the house from Navarro County, as I r^arded that as the most 
reasonable and elastic measure that I had heard proposed. If there was to be any 
legislation upon the subject, I preferred the Neblett bill. 

AVhen, however, after the passage of that bill through the house, the senate refused 
to concur in its passage, and a joint free conference committee was appointed, seeing 
that it was prob^tble that the bill which Mr. Cowan had prepared would likely form 
the groundwork for legislation upon the subject, I cooperated with Mr. Terry in seek- 
ing to get the Cowan bill in the least objectionable and fairest form. 

In short, my idea was that the railroad companies would be compelled to accept 
the Cowan bill, and accordingly I did what I could to rid that bill, as far as possible, 
of objectionable features. 

WTiile I have no doubt, from his misunderstanding of my attitude upon the subject. 
Mr. Cowan is under the impression that I agreed to the passage of the bill approved 
by the joint free conference committee at the meeting mentioned, yet he is mistaken 
in supposing that I agreed to anything upon the subject in the sense of giving a willing 
mind thereto. And I am sure that if Mr. Cowan has not forgotten the facts, he will 
recall that what I wrote to be added as sections 7 and 8 was agreed, at the meeting 
of the committee, to be incorporated in the measure. The incorporation of those 
sections in the bill would have relieved the railroad companies from some oppressive 
regulations and would, for that reason, have reconciled me to the passage of the Cowan 
bill in its altered form more than anything else connected with tne matter. 

Not having made any agreement in the sense of favoring the passage of the Cowan 
bill, either as originally drawn or as altered by the committee, otherwise than as 
the best thing in a bad situation, it is not necessary for me to go into the question of 
how far I had authority to represent the railroad companies generally in respect to 
the matter. If, however, it is of any importance, I would say that while I had no 
authority to bind any other railroad company than the single one I represented, 
yet I believe that the other companies would have sanctioned any agreement that 
Mr. Terry and myself might make in respect to the matter. I think that they would 
have probably adopted what Mr. Terry and I did, having confidence in our judgment 
and believing that we had done the best thing that could be donp under the circum- 
stances. 

Very truly, yours, N. A. Stedman. 



Gulp, Colorado and Santa Fe Railway Company, 

Law Departmentj 
Galveston, Tcr.. March 8, 1908. 
Messrs. Britton & Gray, 

Washington, D. C. 
Gentlemen: I thank you for sending me copies of hearings on J^enate bill No. 3644 
and' House bill No. 13841. I note the following statement of Mr. Cowan, appearing on 
page 19 of the Senate record: 

" Senator Dolliver. Have you any evidence that the railroads regard this scheme 
as a practicable, workable scheme? 

"Mr. Cowan. I have. When this bill was prepared by the authors of it. in connec- 
tion with the Interstate Commerce Commission last year, it was widely copied, and we 
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took it to the legislature of Texas. A number of bills were there pending in various 
forms to regulate the railroad service. At the close of the session we got a conference 
committee from the house and the senate. We copied this bill, made it applicable to 
the Texas commission, substituted the Texas commission where the Interstate Com- 
merce Commission appears here, and I made an agreement myself with the railroad 
representatives, Hon. J. W. Terry, representing the Santa Fe line, and Hon. N. A. 
Stedman, of Austin, representing the Gould lines, and the two of them representing all 
lines in Texas at the legislature. I made an agreement with them for the passage of 
that bill, and it is on the Texas statute book to-day, the railroads believing it as much 
an advantage to them as to the public. 

" Senator Newlands. Is that identical in terms with this? 

"Mr. Cowan. Almost; it was framed, of course, with respect to the powers of our 
commission and certain other statutes, but the substance of it is precisely the same." 

Mr. Cowan made a similar statement to the House committee, which apjpears on 
page 36 of the House record. As I have heretofore advised you, Mr. Cowan is wholly 
m error in his statement that the Texas railroads desired the passage of the act to which 
he refers. The Texas legislature in 1887 passed an act prescribing the time in which 
cars should be furnished on the demand of a shipper, accompanieSl by a deposit of 25 
per cent of the freight charges, and prescribing a penalty for failure to fumisn the cars 
and a penalty against the shipper for failure to load tne same when furnished or to 
promptly unload them at destination. This act, as amended in 1899, is printed on 
page 123 of the senate record, and now comprises articles 4497 to 4502 of tne revised 
■civil statutes of Texas. In H. and T. C. Ry. Co. r. Mayes, the Supreme Court of the 
United States held this act void as applied to interstate shipment^. Subsequently the 
Texas court of civil appeals at Fort Worth held the act Void as to all shipments. This 
decision of the Fort Worth court was reversed by the supreme court of the State after 
the adjournment of the regular session of the Texas legislature of 1907. In the early 
part of that session the senate passed a bill, introduced by Senators Hudspeth and 
Oreen, which I have never read, but which I understand amended the articles above 
mentioned so as to confine the same to State shipments, with the view of avoiding the 
effect of the decision of the court of civil appeals at Fort Worth. Subsequently 
Messrs. Bryan, Carswell, and others, members of the house, introduced a very drastic 
measure concerning reciprocal demurrage, supplying cars, interchange of cars, that 
loaded cars should make an average speed of so many miles per hour, etc. Represent- 
ative Bryan went before the house committee, when it was in executive session on 
another bill, and secured a favorable report. The railroad representatives remon- 
strated against this action, and asked that the bill be recommitted so that they could 
have a hearing. This was denied. Mr. Bryan and his associates and others, however, 
stated that they would like to hear the railroads' side, and an informal hearing was had 
before Bryan et al. and three or four members of the house committee, at which the 
writer protested against the passage of the bill and criticised various of its provisions, 
and also presentee! a TVTitten argument that had been prepared by the vice-president 
and general manager of the Gulf, Colorado and Santa Fe Railway Company. Other 
railroad men were heard at this informal conference. Subsequently Mr. Bryan indi- 
cated that when his bill came before the house he would amend it so as to some extent 
modify some of its imost radical features, but even with these proposed modifications, 
the bill was more radical than the one that was finally passed. 

Hon. R. S. Neblett, member of the house from Navarro County, told me that in 
the temper of the legislature some bill would be passed and that he thought the most 
conservative action that could be had would be a substitute referring the questions 
involved to the railroad commission, with power to act. Thereafter, when I had the 
opportunity of saying anything about the matter, I advocated Mr. Neblett's substi- 
tute. I knew that the legislature either did not have time or, in any event, would 
not accord the railroads a sufficient hearing, and that we would at least obtain from 
the railroad commission as much time to present the railroads' side as might be 
desired before that body acted. Mr. Neblett's substitute was also strongly and 
actively supported by Mr. Pawkett, secretary of the Fort Worth Board of Trade, 
and Mr. Dorsey, secretary of the Texas Grain Dealers' Association. 

When the senate bill was reached on the house calendar, Mr. Bryan offered his bill 
as a substitute. Mr. Neblett offered his substitute, and the Neblett substitute was 
finally adopted by the house in lieu of the senate bill after a hot contest between 
Mr. Bryan et al. and Mr. Neblett et al. The senate refused to concur and called for 
a free conference. When I learned of this action I asked Senator Hudspeth why he 
objected to the Neblett substitute. He told me that Mr. Cowan was in the city; that 
Mr. Cowan represented the cattlemen, who were largely his constituents, and that it 
was natural that he should to some extent be guided by Mr. Cowan's views, and that 
Mr. Cowan was not satisfied with any of the pending measures, and suggested that I 
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see Mr. Cowan. When I met Mr. Cowan he informed me that he had a substitute 
which he proposed to offer, or have offered, before the conference committee. I told 
him what Senator Hudspeth had said and suggested that Judge Stedman and I should 
like to read his substitute and discuss the measure with him, to which Mr. Cowan 
assented, and on the same afternoon Messrs. Cowan, Dorsey, Stedman, Pawkett, and 
the writer spent probably two hours together. At times the discussion between 
Messrs. Dorsey ana Pawkett and Judge Cowan became a little warm. 

Mr. Cowan objected to the Neblett substitute on the ground that in his opinion the 
rules that might be prescribed by the railroad commission could not be applicable 
to interstate shipments, and that his clients, the cattlemen, were chiefly interested in 
interstate shipments. He wsus of the opinion that the Texas legislature could pass an 
act which would remove the objections of the Supreme Court of the United States and 
be applied to interstate shipments. Judge Stedman and I criticised Mr. Cowan's 
measure in many particulars. Some of our suggestions were accepted by Mr. Cowan, 
but, assuming tnat the conference was had for the purpose of agreeing on a bill and 
binding the railroads and the legislature of Texas, and that we hsA the authority so to 
do, we wholly failed to agree. On the same evening all of the gentlemen who par- 
ticipated in this conference appeared before the conference committee and engaged 
in a discussion with each other and heard the discussion between the members of the 
committee. Mr. Cowan's substitute was taken as the basis of the discussion. The 
conference committee sustained several of our objections to Mr. Cowan's measure 
and amended the same accordingly and refused to allow others that were made. 
Some of the amendments put on Mr. Cowan's measure by the conference committee 
were over his opposition. The* conference committee, while we were present, with 
the assent of Mr. Cowan, agreed th'at the articles of the statutes before mentioned 
should be repealed so that when the new act was passed we would not have two stat- 
utes regulating the supplying of cars. The repealing clause, for some reason unknown 
to me, was omitted, so that we now have in Texas two statutes apparently covering 
the same subject, and, to use the common saying, the railroads do not know where 
they are. 

After seeing Mr. Cowan's substitute I had no opportunity of conferring with any rail- 
road official other than Judge Stedman, who was in the same position that I was, being 
merely an attorney. I had no authority on behalf of any particular railroad, or the 
railroads in general, to agree to any bill. Believing that some bill would be passed, 
it was simply my duty to ui^e conservatism in an effort to get a moderate measure. 
So far as I know. Judge Stedman had no greater authority than I had. Even if Judge 
Stedman and I had Imd such authority, now it is possible for Mr. Cowan to claim, on 
the facts above recited, that we agreed to the passage of a bill, passes my comprehen- 
sion. 

Air. Cowan is equally in error in his statement that the substance of the Texas act, 
as passed, is precisely the same as Senate bill 3644. To make Senate bill 3644 cor- 
respond with the Texas act the following amendments are required : 

1. Insert after the word "duties," line 2, page 2, "as to traffic which with ordinary 
foresight and diligence could be anticipatea." 

2. Strike out "promptly," line 13, page 2, and insert after the word "same," line 14, 
same pa^, "within a reasonable time." 

3. Strike out "promptly," line 16, page 2, and insert after "deliver," in line 17, 
page 2, "within a reasonable time." 

4. Strike out "promptly," line 1, page 3, and insert after "transport," same line, 
"within a reasonable time." 

5. Insert after "penalties," line 22, page 3, "of attorney's fees or as otherwise." 
At this place the Texas act reads: "It shall not on such failure be liable to the penalties 
of attorney's fees or as otherwise herein prescribed." The word "of " where it occurs 
between "penalties" and "attorney's fees" was evidently a clerical error and should 
have been "or.'* 



6. Insert after "deemed, " line 12, page 6, "prima facie.' 

7. Insert after the word "prescribed," line 11, pag 



, page 7, "and if it shall fail to do so, 
then within a reasonable time. ' ' 

8. Insert after the word "for," line 13, page 7, "and if it shall fail to do so, then 
within a reasonable time," 

9. Strike out beginning with the word "or," line 13, page 7, and ending with the 
word * * hereof, ' ' 1 ine 14 . 

10. Strike out be^nning with the word "damage," line 16, page 7, to and includine; 
the word "to" in hne 19, and insert "damages as may result to such shipper and all 
special damaees of which such railroad company had notice at the time of the ship- 
ment or which slwdl occur after written notice thereof, and shall be liable in addition 
thereto for an amount equal to.'* 
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11. Insert after "live stock," line 21, page 7, "green fruit, vegetables, or other 
perishable freight;" and strike out of line 22 "double the" and insert "the shipper 
for." 

12. Insert after the word "Commission," line 20, page 9, "and in no event shall any 
railroad company be required to furnish any cars to any connecting line, except to 
exchange for other cars reasonably suitable for the transportation of freight." 

13. Strike out all of section 5 to and including the word "offense," in line 6, page 10, 
and insert: "That every railroad company which shall willfully, by its own gross 
negligence, or by the gross negligence of its agents having charge and management of 
the matter of furnishing cars, fail or refuse to furnish or exchange cars, as herein pro- 
vided for, or to transport or deliver the same, within the time prescribed by the Com- 
mission, or if not so prescribed, then within a reasonable time, shall, in addition to 
other liabilities herein provided for, forfeit to the United States for each of such viola- 
tions not less than $1 nor more than $100 for each offense, and each day of such failure 
or neglect as to each car which it by said willful or gross negligence shall fail or refuse 
to furnish or exchange, shall be treated as a separate offense; such penalties." 

From the above it follows that the Texas act of 1907 is not in substance precisely the 
same as Senate bill 3644. Without undertaking to comment on each difference, the 
Texas le^slature struck out of Mr. Cowan's proposition double damages in case of 
cattle shipments and other perishable freight and confined the same to ordinary or 
single damages. This of itself is a wide line of demarcation between Senate bill 3644 
and the Texas act. The Senate bill if enacted into a law with this double-damage 
provision would in a great many cases amount purely to the confiscation of property 
under the forms of law. It would create in the State*of Texas, if not elsewhere, a cat- 
tle-damage bureau, in^^omparison with which the personal-injury bureaus would fade 
into insignificance. An enterprising attorney would say to the cattle man, "I will 
^ve you all of the damages actually sustained" and one-half or one-fourth of the second 
issue, or double damage, reserving the balance of the second issue for my fee," and 
the probability of making amicable settlements, which often occur between shippers 
and the railroads, would be minimized, and the courts of some section^ of the country 
would be flooded with litigation, imposing an additional burden on the taxpayers of 
the country to support additional courts. While the legislature of Texas has been by 
a great many criticized, and to some extent justly, as radical, yet it was sane enough 
to strike but of Mr. Cowan's proposition its double-damage feature. A number of the 
other differences were intended to conform the measure to some extent to the common- 
law rule, which is the fairest rule to the shipper and carrier that the ingenuity of man 
can devise. Penalties are not recoverable under the Texas act except in case of 
willful or gross negligence. The ordinary failure of mankind when endeavoring to 
do what they can is not to be penalized. 

Mr. Cowan is very prolific, judging from the record in this case, in his criticism 
of the railroads, and if he has read the newspapers he could with equal facility criticise 
the construction of the American Navy or the conduct of the Spanish-American war 
on the island of Cuba. The question is whether Mr. Cowan could have done any 
better in either of the three cases than the parties actually in charge of the conduct 
of affairs. After a thing has happened every schoolboy can see something that might 
have been done to prevent it, and it is very easy for a jury to say that a railroad or 
anybody else has been negligent. Schoolboys of tender years in debates criticise 
the faults of Lee and Grant in the conduct of military operations. 

It is my understanding that it was the intention of the conference committee, as 
per amendment No. 5, not to allow attorney's fees unless there had been some fault 
greater than an ordinary or casual failure, though in the haste in which the work of 
the conference committee was performed, it being in the last days of the session, this 
intention may not have been clearly accomplished. 

It was the intention of amendment No. 10 to reconstruct the elements of damages 
prescribed by Mr. Cowan's proposition as now contained in the Senate bill and to 
preserve the rule of Hadley v. Baxendale — which has been enforced by the Texas 
courts — to the end that the carrier should only be held liable for ordinary damages, 
unless it had notice of the special damages wnen the shipment moved or thereafter 
had written notice. In other words, it was the intention of the legislature to pre- 
clude some representative of the shipper from meeting some railroad man on the street 
and saying, " If my shipment does not arrive at a certain time, great consequences will 
follow." In such case written notice was exacted. 

Referring to amendment No. 6, Mr. Cowan's measure as modified by the conference 
committee merely made the time specified in the act in which cars should be furnished 
prima facie evidence of what was a reasonable time, and leaves it open to the court and 
jury to decide what was, under all the. circumstances, a reasonable time. 
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Referring to amendment No. 12, my understanding of the same as contained in the 
Texas act is that a railroad company may not be required to interchange care with a 
connecting line unless the connecting line is prepared to deliver a number of cars 
equal to the number received by it. In other words, that the Gulf, Colorado and Santa 
Fe would not be required to deliver cars to the Frisco unless that line was prepared to 
deliver an equal number to the Gulf, Colorado and Santa Fe, and that if the Fnsco was 
not so prepared to do, the Gulf, Colorado and Santa Fe could hold its cars on its own 
line and perfonn its charter function of transporting freight between its own termini 
instead of scattering its cars indiscriminately over the North American continent. 
Yours, very truly, 

J. W. Terry. 



Gulf, Colorado and Santa Fe Railway Company, 

Law Department, 
Galveston, Tec, Marrh f^, 1908. 
Messrs. Brttton & Gray, Washington, D. C. 

Genti.emen : In further verification of the assertion heretofore made by me that Mr. 
Cowan's statement before the Senate and House committees that the railroads desired 
the passage of a bill by the Texas legislature with regard to furnishing cars, interchange 
of cars, etc., was in error and unsupported by any evidence, T now quote from the argu- 
ment prepared by Mr. F. G. Pettibone, vice-president and general manager of flie 
Gulf. Colorado and Santa Fe Railway Company, which was published in the news- 
papers during the session of the Texas legislature and used as a protest against House 
bill No. 490, which wa.s one of the bills lor which Mr. Cowan's draft was finally sub- 
stituted : 
**A11 shippeis have access to the courts of the country to prosecute railroad com- 

Eanies for their failures, both for failure to furnish cars and for failure to move their 
:eight to destination with reasonable dispatch. Why legislate further? The proposed 
measure further requires that when a car is delivered to a connecting railroad that rail- 
road must, within forty-eight hours, furnish the line from which it received the car 
another car or else be penalized at $5 per day per car. What would be the result in the 
case of our Galveston Ireight terminals? With a shortage of ships in this port and cars 
piling up on all of the railroad tracks, the railroads entering Galveston would be 
obliged to immediately send such cars to the Galveston railroad company's tracks. 
They would have no way of delivering this freight to the ships, and as they have no 
cars, and there is no reason why they should have, how would it be possible for them 
to deliver any cars back to the lines delivering to them, and what reasonable argument 
could be presented which would require this railroad to pay the delivering lines $5 per 
day for each failure? These penalties in some instances would amount to hundreds 
and thousands of dollars per day. The railroad companies do not ask that these ter- 
minal companies be penalized for failure to interchange cars, and why should the 
public, require them to change each other such amounts? Tie bill requires further 
that a railroad 20 miles in length, for example, shall furnish its equal proportion of the 
equipment with a railroad 100 miles in length, and if the shorter line happened to be 
the road upon which the business originates, and that is not infrequent, it would be 
obliged to furnish all of the equipment, or at least a great deal more than its share. 
This is unfair and should be eliminated from the bill." 

From the table presented by Mr. Cowan and found on page 42 of the proceedings 
before the House committee, and from Mr. Cowan *s comments before the Senate and 
House committees, he undertook to create the impression that there were more cars 
available to the railroads in 1906 in proportion to the tonnage than there were in 1900. 
In Mr. Cowan's tables he has taken no account of the great number of cars owned by 
the so-called private car lines, and in order to prove his case he would have to include 
the cars owned by these private car lines, sucn as the Armour Refrigerator Line, the 
Canada Cattle Car Line, Street's Stable Car Company, etc., and show that these 
.private car lines had likewise increased the number of their cars from 1900 to 1906. 
Whether such a showing would prove his case or not I have no statistics before me upon 
which to express an opinion. However, I am under the impression, from a letter 
written by Mr. Kendrick, that the private car lines have not so increased the number 
of their cars. I do not at present know what is the explanation of Mr. Cowan's asser- 
tion concerning motive power. I make these suggestions for the benefit of the gentle- 
man who may prepare the argument on this subject. 

It may be asked why we are so much opposed to the passage of this bill, when we have 
Dianag:ed to get along for so many years under the Texas statute providing for penalties 
for failure to furnish cars on demand. See page 123 of Senate committee proceedings. 
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The inconvenience of putting up one-fourth of the freight money in advance, and the 
fact thjfct if the shipper failed to load the cars within forty-eight hours after they were 
placed, or failed to unload them at a certain time at destination, he would be sub- 
jected to a penalty of $25 on each car, acted as a deterrent to the promiscuous making 
of applications under that statute. I have now before me for a le^l opinion a claim 
by a shipper for a refund of penalty assessed against him by the railroad company^ for 
failure to load the cars within forty-eight hoiu^ after the same were placed for losuiing. 
Further, the Texas courts have been very strict in requiring parties claiming 
penalties of this nature to comply strictly with the terms of the statute, and wherever 
the courts have found a fault in the proceedings of the shipper under the statute they 
have refused to allow a recovery of the penalty. In other words, the Texas courts 
have exacted of parties demanding a pound of flesh a literal compliance with every 
technicality of the law. So far as I can now recall the Gulf, Colorado and Santa Fe 
Railway Company has never paid a penalty under this statute. 

Under Mr. Cowan's scheme, if enacted into law, the shipper under a proper charge 
could not recover actual damages without being allowed double damages, and there 
would be no alternative other than to deny any recovery to the plaintiff or to allow 
him double damages. Possibly this is the reason why the scheme of doul^le damages 
was adopted instead of giving the form of penalty which has heretofore been usual in 
such cases. Further, up to tnis time we have maintained the position that under this 
statute, or others, we could not be required to send cars off the line, and have there- 
fore maintained control of the equipment. 

The Texas statute here referred to only applied to a part of the traffic of each com- 
pany, while Mr. Cowan's scheme, if enacted, would apply to all of the traffic. Any 
business might stand a bad thing operating only on a part of the businees, but might 
be ruined if the same thing applied to all of the business. 

I observe that in undertaking to sustain the constitutionality of an act requiring 
railroads to send cars off their lines, Mr. Daist in his memorandum, printed on pa^s 
56 to 59 of the proceedings before the House committee, seems to be of the opinion 
that there is no limitation in the grant of authority to Congress to regulate commerce 
among the States. However, the amendment to tne Federal Constitution which pro- 
hibits Congress from depriving any person of property without due process of law was 
a restriction on all of the powers granted by the original Constitution, including the 
commerce clause, so that that clause is controlled by the due process clause. 

Mr. Cowan seems to be of the opinion that railroad companies may be required to 
send their cars all over the country, on the idea of the power of the Government to take 
private property for public use. I do not think, however, that this embraces the 
power to take property already devoted to one public use and turn the same over to 
another public use of like character. In the case of Central Stock Yards Company v. 
Louisville and Nashville Railroad Company, which I believe is still pending in the 
Supreme Court of the United States, the deposition of Mr. M. H. Smith was taken, 
who testified largely concerning the necessity of permitting each railroad to control 
its own rolling stock. It may be advisable to procure a copy of this deposition and 
file the same with the Senate and House committees. Will you kindly advise whether 
the Central Stock Yards case has been decided by the United States Supreme Court? 

I observe that in Mr. Cowan's statement before one of the committees he was of 
the impression that the words "suitable cars" in the proposed act meant any kind 
of a car suitable for the transportation of freight, and that under this construction if 
the P. and N. T. Ry. Co., which only operates about 140 miles of track, should de- 
liver to the Fort Worth and Denver at Amarillo 500 cattle cars loaded with cattle, 
that the Fort Worth and Denver could pay off its debt by delivering to the P. and N . T. 
500 box cars, which, during the cattle shipping season, would be of no earthly use to 
the P. and N. T., but would simply be in the way. 

WTien Mr. Cowan's measure was before the conference committee of the Texas 
legislature it did not occur to me that it could receive such an unreasonable construc- 
tion. 

I wrote you last week explaining fully the differences between the bill now pend- 
ing in Congress and the act passed by the Texas legislature, and inclosing arguments 
of Messrs. Pettibone & Green against reciprocal demurrage, etc. Will you kindly 
advise whether that letter was received? • Please also advise whether you receivea 
letter from Judge Stedmau, which was mailed at Austin on March 9. 
Yours, very truly, 

J. W. Terry 

Mr. Faulkner. Mr. Chairman, I have one other gentleman here 
whose statement I do not think will take long, if you will hear him. 
The Chairman. We will hear him. 
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STATEMENT OF E. B. LEVY, EStt., OF SPBINGFIELI), MO., SUPEB- 
INTENDENT OF TBANSPOBTATION OF THE 8T. LOUIS AND SAN 
FBAHCISCO BAILBOAD COMPANY. 

Mr. Levy. I am employed by the Trisco Railroad as superintend- 
ent of transportation, and as such I have actual charge of the distri- 
bution of all freight and passenger cars. I desire to enter an objection 
to this bill because I believe (in fact, I know, and think I can demon- 
strate) that a car-f or-car exchange is impracticable. 

What the railroads are facing to-day is the proposition of increasing 
tlie proportion of loaded mileage to total freight-car mileage. This 
bill, if it should become a law, wul very greatly decrease the percentage 
of loaded-car mileage and increase the percentage of empty-car mileage 
to the total freight-car mileage on the various roads. 

Mr. Stevens. What effect would that have on rates? 

Mr. Levy. On rates? I do not know, sir. I do not handle rates 
at all. I do not know anything about rates. It would have this 
effect: It would diminish the ability of the railroads to move traffic. 
They would be expending their facilities and energy in moving 
empty cars when they should be moving loaded cars. I will explain 
how that will work. 

Mr. Kennedy. It would necessarily increase the cost of hauling — 
that is, what it would cost the railroads, would it not? 

Mr. Levy. Yes, sir; it would increase the cost. Whenever you 
increase your proportion of empty mileage to total freight-car mile- 
age, you increase your cost of handling the net tons which are the 
freight in the car. 

Mr. Richardson. Because you decrease the earning capacity? 

Mr. Levy. The earning capacity of the cars; yes, sir. Now, 
unfortunately, the traffic does not move evenly. From St. Louis 
we haul more tons of freight west bound than move east. We have 
absolutely no control over it. We move the traffic as it comes to us. 
We are a producing railroad. We produce the products of the soil : 
and they are marketed, generally, a large portion of them, beyond 
our rails, to the southeast and to the south, to the Gulf ports. 

Take an illustration of the eastern roads at St. Louis giving us 
every day 100 cars of freight more than we have of east-bound freight: 
Under this law they have the right to demand the return of an 
equal number of cars. We will then have to haul empty cars into 
St. Louis in order to fulfill our duty under this bill to give them a 
car for a car. It might appear, if you did not know the conditions, 
that inasmuch as our tonnage is west bound, we could do that With- 
out additional expense. We can not, however, because we have a 
rather large east-bound stock movement ; and that stock is handled at 
a reduction of about 20 per cent from the bringing of the engines for 
dead freight. So while we might have 

Mr. Kennedy. Right there, if it will not interrupt you, let me 
ask you this question: If you do not send your cars off your own 
line, but unload there at the station, you will have to haul that 
surplus of cars back empty ; will you not ? 

Mr. Levy. I do not just understand what you mean, sir. 

Mr. Kennedy. The fact that there is a disparity between the 
west-bound movement and the east-bound movement makes it neces- 
sary for some empty haul that' can not be avoided ? 
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Mr. Levy. Yes, sir; but at different times of the year. 

Mr. Kennedy. Yes. 

Mr. Levy. The eastern lines would not be willing to wait imtil we 
could haul them back, though. 

Mr. Kennedy. The bill provides for an exchange of cars, if you allow 
the car to pass off your line. 

Mr. Levy. I am^oing to get to that point after a while. 

Mr. Kennedy. In order to keep your cars where they are needed for 
loading, you will have, if. the disparity is in favor of the eastern bound 
movement, to send some of your cars, at least, back empty? 

Mr. Levy. We do at certain times of the year; but I wanted to tell 
you why, if we attempted to do that 

Mr. Kennedy. Just let me follow that thought up : Your connecting 
line will have the same disparity in its movement on to the destination. 
Now, will it not have to bnng its cars back here to take your freight? 

Mr. Levy. Do you mean our southern lines? 

Mr. Kennedy. If you unload at the connecting point in place of 
transferring cars ? 

Mr. Levy. Why, if the eastern lines would dump that freight on us at 
St. Louis and transfer it, we would most assuredly have to haul cars in 
there to move it out 

Mr. Kennedy. Yes. 

Mr. Levy. But there is nothing that decreases the efficiency of the 
cars as a whole or increases your cost more than transferring, because 
you have got to have two cars side by side, transferring them, when 
they ought to be moving. The road I represent does not practice 
transferring going or coming. We do not do it except m verv^ 
extreme cases. We do not do it to keep our cars home when busi- 
ness is heavy, and we do not do it in order to prevent the other 
road's car coming on our line when business is easy, as it is to-day. 
We take the cars and run them through to destination, because we 
do not believe in transferring as a general principle. But I was going 
to tell you about this situation in St. Louis. 

We have to haul sufficient stock into St. Louis at certain times of 
the year and sufficient empty box cars to protect our merchandise 
westbound, loaded, that comes to us at our frieght houses over our 
platform to about equal the capacity of the engines coming eastbound. 
We also handle a large movement of fruit and poultry, which is nec- 
essarily moved at a reduced tonnage. We would have to expend 
money and energy and engines in moving these empty cars eastbound 
at a time when the same cars were needed for loading in the producing 
territory of our line. 

I spent six years at the port of Galveston for the Santa Fe Railroad, 
and I should like to recite an instance that actually happened in 1906. 
We had a tremendous crop of cotton. This bill does not provide any 
more ships to carry this cotton, or any more facilities on the part of 
the receivers who have not got the facilities. There were on Gal- 
veston Island at that time several thousand cars of cotton that there 
were not ships there to take; and also, by reason of the congestion, 
the island got so full of cars that the movement was retarded even 
when the ships were there. The cars were banked up almost to the 
Red River on a good many railroads, including the Santa Fe, the 
Missouri, Kansas and Texas, and others, to such an extent that they 
embargoed against receiving this freight. That was an unnatural 
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condition, and if they had had to provide sufficient cars in order to 
^ve us at the Red River an empty for a load (there is no traffic com- 
ing north at that time of the year in box cars) it would have imposed 
an unnecessarily harsh burden on them; and, in fact, they wouM have 
had no place to store the cars, you might say, in a period of this 
kind. It is not practicable for a railroad to own enough cars to do 
that, because the movement is only during three or four months of 
the year at the outside. 

On account of the inability of the Gulf lines, the port hues, to give 
us back an empty for a load, we could not give the other fellow at 
St. Louis an empty for a load; and the man that hauled the freight 
to us as an intermediate line from Chicago to St. Louis could not make 
the Pennsylvania or the Baltimore and Ohio at Chicago give him an 
empty for a load, by reason of the inability that started at the Gulf 
of Mexico. There is no question but what a law of this kind will 
create more empty car mileage, and decrease the efficiency of the cars 
of this country as a whole. It is a fact that railroads missuse each 
others' cars sometimes, and in fact very often; but it is also a fact 
that in doing so the cars of the country are utihzed to the highest 
extent of their efficiency. There is more use gotten out of them from 
the public than if each railroad did return to the other the cars deUv- 
ered to it. 

Mr. Richardson. Have you not some penalty that you provide for 
being attached to a company that has your car and will not send it 
back? 

Mr. Levy. No, sir; we have not. We did have at one time, prior to 
December 1, 1906. The per diem rate then was 25 cents a day for the 
first thirty days, and after thirty days, upon a written demand on a 

?rinted form from the owner, you paid him 75 cents a day as a penalty, 
hat was a total of a dollar a day. But that dollar a day did not get 
the cars home when you needed them; because if that road had busi- 
ness, it could earn enough out of those cars to pay that penalty, and 
the roads could keep them going between each other and break the 
penalty. Every delivery started a new transaction. 

Mr. Richardson. That is, they would take your car that would 
come off of your main line loaded with freight consigned to a certain 
point, and when that was taken out they would take your car and use 
it about their own business ? 

Mr. Levy. Yes, sir; and I did the same way with the other fellow's 
cars. 

The Chairman. I wish you would explain the operation of the pro- 
vision of the bill that requires the delivery of an empty ( and I suppose 
of the same kind) for each loaded car delivered to a line, in a district 
that is served by the Wabash, the Great Western, the Rock Island 
and the Burlington. Each of those roads goes to Council Bli^fFs, St. 
Joseph, and Kansas City; and the stock business is a very important 
item to all the people of my district. Suppose that a road coming up 
to Kansas City from Texas delivered 100 cars there, we will say, to the 
Burlington road, or 100 cars to either of the other roads that I have 
named at either Council Bluffs or Kansas City, and the bill required 
the return of 100 cars in each instance for cattle shipment? 

Mr. Levy. You are speaking of stock cars, sir? 

The Chairman. Yes, sir; of stock cars. What would become of the 
people that lived in my region of the country just at the time they 
wanted to ship their stock? 
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Mr. Levy. 1 am going to tell you that so far as stock cars are con- 
cerned, the railroad I represent does exactlv what this bill says, with 
one or two exceptions; and I will explain that. 

Stock cars are a special class of equipment. At the times our 
stock is moving it means that you have to move them back empty to 
the point where they originate; and stock in the territory with which 
I am familiar moves at certain times of the year from certain defined 
ranges to certain defined pastures, and then again from certain de- 
fined pastures to certain defined markets. We are to-day accumulat- 
ing, and have in Texas, some 600 stock cars empty that we will give 
the Santa Fe and the Missouri, Kansas and Texas — an emptor for a 
load of stock. We have done that for several years. We will take 
that stock up to pastures on our own lines to unload it. We will take 
those stock cars right back to Texas; we can not undertake to load 
them. There is nothing to load them with from that territory; but if 
there was we could not aflford to do it, because this rush is on and we 
must provide the cars for it. There are one or two exceptions where 
there are little cross-country roads that the * cattlemen want to 
pasture their stock on that we do not own. They are coal roads, so 
they do not own any stock cars; but we allow our stock cars to go to 
them, and they return them. We are going to this year. 

When the stock goes to market on our line it is not marketed on 
our own rails, except in very rare instances. Then it goes through 
the stock yards at Kansas City or St. Louis and unloads there for 
feed and rest; and this bill says that there shall not be any objection 
to furnishing other suitable cars when it is ready to unload. Conse- 
quently, as far as stock cars (which are a special class of equipment) 
are concerned, and which at times when the stock is moving mean 50 
per cent empty mileage, this bill would not work any hardship on 
the Frisco railroad ; but it would on box cars. Stock cars at certain 
seasons of the year are 50 per cent empty mileage. You never get 
more than 60 or 65 per cent loaded mileage out of them. But we 
get 80 to 90 per cent loaded mileage out of box cars; and by doing 
that it can readily be seen that we increase the efficiency, the ton 
hauling capacity, of those box cars. If we undertook to handle box 
cars, which form the greatest proportion of our equipment, the same 
as we do stock cars, one-half empty, we could not exist on it. It 
would be too expensive. And, unfortunatelv, sometimes the empty 
movement woula have to be made and is made in the direction of our 
volume. 

The Chairman. What is your road? 

Mr. Levy. The St. Louis and San Francisco. We have quite a 
large road, about 5,000 miles of track, and it is scattered over a large 
territory. The commodities are varied. 

Mr. itENNEDY. So far as your road was concerned, we would not 
need to pass any such law. 

Mr. Levy. Not for stock cars. 

Mr. Kennedy. But let me see if I can not suppose a case of this 
kind : Suppose here is a prong running out from the main line, and it 
runs out 200 miles into a stocK-raising country. It is an independent 
road, and connects with another road and runs 25 miles over thafc 
road and then connects with another one ; so that this receiving r::^ad 
gets but 25 miles of the haul of those stock cars. We will s»*<^ ^ that 
this prong owns six or seven hundred cars, enough to take ca^^'^^Je of its 
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freight if they are returned to it. Here is a road that only hauls those 
cars 25 miles, we will say; so that the freight it gets from that trade 
amounts to practically nothing. It runs away off there four or five 
hundred miles through a cattle country. When these cars come back 
to this road, in place of putting them in where they ought to, promptly, 
they use them m their trade, and pay a penalty of a dollar a day. 

Mr. Levy. That could be done; but the road at the prong that 
owned those cars wotild not allow them to go over there unless 

Mr. Kennedy. The roads pretty nearly aU look to a condition that 
they can make the most of, do they not, as a general rule? 

Mr. Levy. Oh, yes, as a general rule; but stock cars are generally 
given better treatment by a railroad company than any other class 
of car. You can draw hypothetical cases here, perhaps, that never 
exist; and I can draw a good many myself. 

Mr. Kennedy. I do not know whether such a case does exist or 
not ; but that is about the only thought that came to me that would 
be an excuse for putting that provision in. Everyone that has 
spoken to us upon the subject of exchanging cars has candidly, arid 
I think truthfully, said — I beheve you did yourself — that when you 
had the cars of another road you used them. 

Mr. Levy. Yes, sir. 

Mr. Kjgnnedy. And they do that with yours ? 

Mr. Levy. Yes, sir. 

Mr. Kennedy. Now, that might not work general injury to any 
special cases of that kind; but it would be almost ruinous to the busi- 
ness of this new road you speak of. 

Mr. Levy. It would affect this prong very seriously. 

Mr. Kennedy. It would put it clear out of business; and this con- 
necting road would be makmg a great deal more profit out of those 
cars by using them where they would get more freight out of them 
than if they nad returned them. 

Mr. Levy. This bill, if it becomes a law, would cause railroads in 
attempting to comply with it to buy more cars. They would have 
to have more cars; and with that greater number of cars, handling 
them strictty under the provisions of this bill, they would get less out 
of them. We have had some experience — this is something that we 
have gone through, and that we know will happen; and it will not 
take very long to tell about it. 

In the fall of 1906 and the early spring of 1907 we had unprece- 
dented orders on us for cars of all kinds. There were a great many 
complaints made about shortage of cars, some of them to the State 
commission; some of them went to the Interstate Commerce Com- 
mission, and some of them were made to us direct. We started out 
to increase the efficiency of our cars, pending the time that we could 
receive more from the builders. We employed 23 men, known as 
traveling car hustlers or traveling car agents, at a salary of $100 a 
month and their expenses, and two of them in the large cities at 
S125 a month and their expenses, which represented an expenditure 
of $42,000 each year, in an effort to increase the efficiency of our cars. 
These men not only did missionary work with our own people, but 
with shippers and receivers of freight as well; and we did run up the 
average mileage of our cars greatly in excess of what it had been. 
But at that time, due to the fact that we were a producing railroad, 
we had from two to five thousand cars on our railroad system and 
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foreign less than our ownership. So we set out in the spring and in 
the early summer of 1907 to accumulate cars. We said: ^*We are 
going to ffet enough cars on our tracks this summer, when they are 
easy, so that we will not have any shortage this fall." For the first 
six months of the year 1907 we had on our line an average of 20,664 
cars available for service. That is exclusive of bad-order cars and 
cars used in our own service. 

These cars were available for commeicial service. By reason or 
accumulating these cars we actually seized and stored them wherevef 
we could get our hands on them. We seized them and stored them, 
and paid the per diem on them during the summer months when the 
other fellow was willing to let us do it to make a little money on his 
cars, so that we would have them in the fall of the year when they 
were needed. We actually stored in one district of a hundred miles 
(the hay-loading district of Kansas and Missouri) pretty nearly a 
thousand good-order box cars, to be used when the hay and grain 
commenced to move. During the last half of 1907 we had an average 
of 26,170 cars available for service, which was an increase of 5,506 over 
the average for the first half of the year. We really got more cars on 
our line tnan we could move. We overreached ourselves. We pro- 
vided cars to the shippers and stored them as Mr. Richards said he 
stored them in the Northwest, so that the shippers were actually able 
to load the cars quicker than we could move them. So with 20,664 
cars on our road for the first half of 1907 we made an average of 29.03 
miles per car per day. When we got 26,170 cars (an average of that 
many) on our rails, or an increase of 5,506 cars, we made 23.30 miles 
per day — a decrease of 5.73 miles per car per day, or 19.74 per cent 
decrease in the average performance of those cars, because we had 
cars in excess of our ability to move them quickly. We did ourselves 
an injury, and perhaps did the shippers an injury, because we were 
not aole to move the freight as fast as we were the previous half. 
During that time, with that increased number of cars, we moved for 
the second six months' period of the year 1907 1,567,744,155 net tons 
of freight 1 mile, as compared with 1,577,549,847 tons the previous 
six months, when we had 5,500 less cars; or, with the increased num- 
ber of cars, we were only able to move 9,805,672 less tons 1 mile, 
or a decrease of sixty-two one-hundredths of 1 per cent. 

I mention that to bear out my statement to you that if we have 
to increase the number of cars on our line before we can increase 
the other facilities in proportion, and have to make more empty 
mileage with box cars (our main class of equipment), we are goin^ to 
decrease our ability to move freight and our ability to serve the public. 

I will cite another instance. One of our main lines nms from 
Kansas City, Mo., to Birmingham, Ala. — a distance of 735 miles — 
and passes througn Memphis, 482 miles from Kansas City. We have, 
generally speaking, two trains of fresh meat and packing-house 

Eroducts a day to move from Kansas City to Memphis and Bu^ming- 
am; and those being a special class of traffic, we have to turn around 
and haul them right back to Kansas City empty. We have moving 
from Tupelo, Miss., where we receive them from the Mobile and Ohio, 
on that same line, and from Memphis, Tenn., where we receive 
them from the Illinois Central, something like six to eight hundred 
cars of bananas every month; and by reason of having to give such 
fast service, we handle very few cars to a train. Perhaps ten to 
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fifteen would be an average train — not because we can not handle 
more, but because they do not come to us in more than those quan- 
tities, generally speakmg. We have to haul those banana refrigera- 
tors or ventilated cars southbound empty, and have to haul the meat 
cars northbound empty. So the providing of so many kinds of special 
equipment for special traffic, that can not be used for other freight, 
tends to decrease the transportation ability of the carriers. 

Again, at St. Louis we had a congestion resulting from a number 
of hundreds of cars being held for us by our eastern connections. 
We could not receive them; we could not move them during that 
time. We had to move westbound from one to two trains daily of 
empty stock cars, because we needed them for the movement of 
stock, and we could not hold them for load even if the loading was 
available. Twenty-five cars is an average train westbound from St. 
Louis with our present power, and if we had not had to move those 
trains, one or two trains (just, say, one train) a day, westbound, it 
would have increased our transportation ability 25 cars a day for 
thirty days. That would have been 750 cars of freight that we could 
have moved westbound and practically cleared up that congestion. 

I mention that to bear out the statement that I made at first that if 
this bill becomes a law and we endeavor to comply with it we are going 
to have to make this empty-car mileage at an increased operating 
expense, which is going to decrease the efficiency of the cars of this 
country as a whole, because the traffic does not move back from 
where it comes from at the same time of the year. These cars that 
we take down into Oklahoma and Kansas and load to the southeast 
and the south with cotton and with grain gravitate back to the east 
and the north and the northwest and other lines of traffic, or, if they 
do not in the spring of the year, they move back empty. 

Take the Texas hnes, such as the Santa Fe, Mr. Peaoody's line here: 
It would have to give all of the roads which are its connections 
empties for a load. Being a port road, where a number of thousands 
of cars sometimes are hela awaiting ships, they would have to double 
their equipment, and then perhaps would have to pay penalties if 
the same conditions existed again that existed in the fall of 1906; 
and it would impose upon them a very harsh burden. It fias always 
been recognized in railroad business that the originating line, tne 
large line that originates the traffic, furnishes the cars, the equip- 
ment; arid the road that delivers it, and perhaps at a low proportion 
of the rate, does not get as much as the originating line. Am I not 
correct in that ? 

Mr. Peabody. Yes. 

Mr. Levy. The originating line usually gets the higher rate, even 
though its service is a small number of miles. The port lines in 
Texas, with which I am familiar, can haul that cotton or grain a 
hundred miles or so farther at a less rate, and have to provide cars 
and take care of the port detention. 

Every year we lose cars in the fall. There is no railroad in the 
United States that would be benefited more by a car-f or-car exchange 
than the Frisco railroad. In the month of October, 1906, alone we 
lost to our connections 2,500 cars more than they delivered back to 
us. We had to take our medicine; and we produce the freight and 
naturally have to equip ourselves to handle it. When we went to 
work and accumulated this large- number of cars on our line in the 
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summer of 1907 we had on order a number of thousands of new cars, 
and we thought, natiu-ally, that they would be delivered to us the 
following spring, on account of the builders being unable to turn them 
out as haa been done with our previous orders. But the builders 
delivered us, in the fall of 1907, 4,808 new cars, of which 3,028 were 
box cars. That in itself replaced a large portion that we would lose. 
And another thing that operated against us was the fact that the 
cotton did not all move in a rush, as it had in previous years. The 
farmers' associations held it. We provided cars to take care of it in 
a rush, and they held it; and we had to hold the cars and pay a per 
diem on them. 

There is another thing I might mention. Some of the territories 
that produce the largest amount of freight do not consume in any pro- 

Eortion to what they produce. We have a lumber region from St. 
louis to Memphis, a division representing some 700 miles of track, 
where we have to send 50 cars every day of the year in order to pro- 
vide cars for lumber shipment; and we have had to haul those cars 
empty from the State of Texas by way of Springfield, Mo., and some- 
times via St. Louis, and others via Big Creek (which is via Memphis, 
Teim.), to get empties. Unless we practically doubled our equip- 
ment we would not be able to supply that line with any reasonable 
degree of promptness, because we would have to make so much empty 
mfleage in carrying out the provisions of this bill; and if we had a 
large through traffic, as we have, we would be giving cars at one 
end and getting them back at the other and hauling them east to the 
detriment of producers on our own rails. 

We object to this reciprocal demurrage feature because it is unjust; 
it is unfair. First, it seeks to penalize the railroads for something 
they are most anxious to do. We are in business, we have transpor- 
tation to sell. Like other business men, we want to sell as much as we 
can. I have had some experience under this Texas law of $25 a day 
demurrage at both ends of the line. The railroads can make more 
money out of that than they can make in hauling freight. I know of 
an instance connected with Mr. Peabody's road where a man wanted 
to ship some oil from Saratoga, Tex., in the oilfield, to a point on the 
Missouri, Kansas and Texas, which railroad did not own any tank 
cars. The Missouri, Kansas and Texas connected with the Santa Fe 
at Cleveland, and the freight was to be hauled to a point which I 
think was named Eldridge — a point four or five hundred miles out of 
Fort Worth. They hauled it perhaps 30 or 40 mUes. . The man 
deposited his 25 per cent of the freight rate and we furnished the tank 
cars. We hauled them up to Cleveland and called on the Missouri, 
Kansas and Texas to give us tank cars to transfer that oil into or to 
give us oars for exchange. They did not own any; it was a special 
class of equipment, and they did not reach any oil territory. They 
hustled around and got the cars, but by the time they got them sev- 
eral hundred dollars of penalty had accrued on each car. W^e said 
that we would deliver the oil to them if they would advance the accu- 
mulated penalties; that we had run the risk of the penalty at the 
other end. They would not do that, and we unloaded the oil — the 
shipper allowed us to unload the oil and bum it in our engines for the 
freight charges. That was a special class of equipment, and the Mis- 
souri, Kansas and Texas, not naving any oil ousiness, had not pro- 
vided any oil ears. 
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Another thing about the reciprocal feature: We have always felt 
that if we did not furnish cars with reasonable promptness the ship- 
pers had their recourse at common law. They do collect from us m 
that way every once in a while. If we do not transfer them with 
reasonable promptness, and the shipper is damaged, he has his 
recourse at common law, and collects damages from us. But if that 
shipper or receiver of freight detains our car, which we let him have 
for transportation purposes and not for storage purposes, either in the 
loading or the unloading, our only recourse is a reasonable charge of 
a dollar a day. And if, by reason of this receiver or shipper of 
freight tying up our car at a dollar a day, and being willing to pay 
it, ^ve are deprived of that car and can not furnish it to somebody 
else who wants it, we must pay a dollar a day, and in addition must 
pay $25 to a hundred dollars a day for each and every day. Now, 
that is not fair. This man deprives us of that property, and all we 
can collect from him is a dollar a day; and still we must pay the' 
other fellow a dollar a day, and in addfition $25 to a hundred dollars 
a day. Then the bill goes on further to say that that does not in any 
way impair the right of the shipper or receiver of the freight to collect 
from us at common law. There is a multiplicity of penalties there, 
as against a i^mple penalty of a dollar a day that the shipper is 
liable for. 

Another thing: The bill allows stock shippers double damages, 
making it manifestly more profitable to be damaged than it is to get 
to markets— doubly profitable. 

Mr. Kennedy. You are talking of the Texas law? 

Mr. Levy. I am talking of this bill right here. There is one thing 
I would hke to say in connection with the stock business: The Gov- 
emment has a law to-day that we can not confine stock in cars more 
than twenty-eight hours, or more than thirty-six hours when the 
shipper signs a written release, without giving it feed and rest. We 
recognize that that is a just law, and we try to comply with it. But 
to-day there are pending against the Frisco Railroad penalties aggre- 
gating J120,000 m suits brought by the Government, and there was 
no disposition whatever on the part of the Frisco Railroad to violate 
that law. During the time of the congestion we furnished cars for 
cattle in excess of our ability to give transportation, and contingen- 
cies of all kinds would arise which would bimch the cattle. For oUr 
own protection, when the rush to the market came on in July and 
August of last year, we made a rule that we would not furnish, even 
though we had them, more than 100 or 125 cars for loading to St. 
Louis in any one day, or 75 for loading to Kansas City in anv one 
day. Both of them had to travel over a single line of road until they 
come to where the two lines branched off, one for St. Louis and one 
for Kansas City. We did that because the cattlemen wanted to ship 
all on one day, and we were congested with other business. 

The country down there is developing very fast; there were emi- 
grant outfits, a man with his household goods and his stock of chick- 
ens and his cows and his horses, moving west in that country; and 
we could not delay them indefinitely. We had to give them reason- 
able service, or we were liable to them. So, in self-protection, we 
had to set a limit, and advertise to these stock men that we had set 
that limit, and they had to book their orders in advance; and we 
filled them in the order in which they came, up to 125 cars for St. 
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Louis and 75 for Kansas City. Then if they asked for cars for that 
day, we would say: ^^ We are booked up full for that day, but we will 
give you any other day jon want that we are open;" and we did not 
not have any trouble with those men on that account. They real- 
ized that it was reasonable that we could not move all the stock 
loaded on Friday and Saturday and get it to St. Louis Monday and 
Tuesday, even though we had the cars. But under this bill -we can 
be penalized for that if the shipper is disposed to be arbitrary, and 
sees his neighbors who have gotten their orders in first getting to 
market, ana he is damaged by reason of our failure to fumisli cars 
for that market. We are penalized ; and not only are we penalized 
from $25 to $100 a day for each case each day, but we have to pav 
the double damages that that man might fancy that he sustained, 
plus reasonable attorney's fees. It amounts to punitive damages. 

Another reason why we object to the reciprocal demurrage fea- 
ture and this damage feature is because it opens up an avenue for 
venr cleverly concealed and legitimate rebates. 

The Chairman. Explain that. 

Mr. Levy. Suppose there is a big shipper, and the law says that 
we shall pay him a dollar a day for cars that we do not furnish w^ithin 
forty-eight hours. Suppose we allow him to order them and do not 
furnish them? 

Mr. Kennedy. By arrangement? 

Mr. Levy. By arrangement or understanding. I, who handle 
cars, might not know anything about it. Suppose some man con- 
nected with the railroad should say to this man: ''Put in your order 
for 50 cars a day; I know they can't furnish them." The records 
would be there. There would oe his written order for that number 
of cars. He might have in his warehouse a sufficient amount of 
freight that he did not want to ship, that he could have loaded into 
those cars; and you could not prove that he did not want to load 
that freight. He might have warehouses at some other part of the 
country that he might say he wanted to ship that freight to, even 
though he had no sale for it, and hold it. It opens up an avenue for 
rebates in that way; and it also opens up one m this double-damage 
feature, where it says that the railroad snail pay a man his damage. 
We think the shippers have sufficient remeoy at common law. If 
they are damagea, we usually have to pay for it; and if they are 
damaged they have got to show where they are damaged and how 
they are damaged. There is no law which says we shall pay them 
a certain amount. 

The Chairman. Have you any other gentlemen to be heard? 

Mr. Faulkner. No; I have no others to-day, Mr. Chairman; but 
I was going to ask permission of the committee to do this. I have 
the statements of four or five of these operating officers who are not 
able to reach here in order to meet the committee. They have sent 
me their written statements, and I thought I would ask the com- 
mittee to allow me to present those statements (I failed to bring 
them down this evening) to the chairman to-morrow, and, if he 
approved, to have them incorporated into the evidence. 

The Chairman. If they are not duphcations 

Mr. Faulkner. Oh, there are no diipUcations. 

The Chairman. Have you anyone for to-morrow that you want to 
have heard ? 



CAB SUPPLY AND TRAIN SERVICE. 167 

Mr. Faulkner. Only Mr. Paulding and myself on these bills that 
^were passed some time last Wednesday, I think it was. I would not 
like to bring the committee back just for that when we are right here 
and can come before the committee whenever it is convenient for 
them. We will be very brief in our statements. 

The Chairman. Very well. Then, if there is nothing for to-mor- 
row, without objection the committee will adjourn. 

(The committee thereupon adjourned until Friday, March 27, 
1908, at 10.30 o'clock a. m.) 



Committee on Interstate and Foreign Commerce, 

Friday, March 27, 1908. 
Committee called to order at 10.40 a. m., Hon. W. P. Hepburn in 
the chair. 

CAR SHORTAGE. 

STATEMENT OF ME. J. W. MOOEE, OF CHICAGO, ILL. 

The Chairman. We have only an hour, Mr. Moore, and there are 
other gentlemen who desire to be heard. 

Mr. Moore. The suggestion, Mr. Chairman and gentlemen of the 
committee, is very kind on your part, and I want to relieve your 
anticipations early in this session by saving that this question has 
been so thoroughly discussed that I will consume but a very small 
portion of that nour. 

The Culberson-Smith bill would seem to furnish the basis for some 
legislation that has been badly needed in the West for the last four 
or five years. Removed from the scenes of these railroad evils, as 
most Congressmen are, it is hard for them to appreciate the basis of 
the complaints that we and others desire to file with you. 

The Chairman. What business are you engaged in? 

Mr. Moore. I am a small land owner, but actively in the live stock 
commission business at Chicago. 

I say it is very hard for the average Congressman to appreciate the 
evils of which we complain, and we regard it as our duty to ourselves, 
our clients, and to you to make a visit occasionally to Washington 
and consult with you in reference to these things. Our presence 
here must not be construed as hostile to the railroads, neither do we 
come down here to educate a Congressional committee ; but we appre- 
ciate that we are cognizant of some things that probably you are 
strangers to, and therefore, with your permission, I want to me some 
complaints, some statements, and some affidavits. 

In order to shorten the session, may I have the consent of the com- 
mittee to have that appear in the record ? 

The Chairman. Yes; please hand them to the stenographer. 

Following are the statements referred to : 

The Knollbn Sheep Commission Company, 

Union Stock Yards, Chicago, March S, 1908. 
Mr. J. W. Moore, 

Union Stock Yards , Chicago. 
Dear Sir : Referring to the copies of affidavits and letters, also my personal affidavit, 
which I have handed you to-day, will say that these statements have not been selected 
at all from our files on account of being aggravated cases. We have taken them up as 
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they come, and our files contain a great many more such cases; and we have volumes 
of correspondence with shippers and also witn railroad companies concerning delay in 
furnishing cars, and bad service. 

In February, 1907, a committee appointed by the National Wool Growers' Associa- 
tion met a representative conunittee from various railroads at Cheyenne, Wyo. All 
of the principal railway companies of the West and the Middle West were represented 
by the heads of their traffic and operating departments, and, in the case of the Union 
P&cific, by no less a personage tnan Mr. A. Ti. Mohler, vice-president and general 
manager. 

The subject under discussion was poor service in the handling of live stock. The 
railroad men admitted that the service was bad. They said that all that it was pos- 
sible to do was being done to better the service. 

Nevertheless, it was brought out that very few of the details regarding delay in han- 
dling stock had been brought to Mr. Mohler' s attention by his subordinate officers; and 
Mr. C. J. Lane, first assistant general freight agent, admitted to Mr. Mohler, in a pub- 
lic meeting, that Mr. Mohler nad not asked^for more stock cars and engines by the 
operating department "simply because it was impossible to get the cars over the line 
that they already had." 

I have letters from railroad men wherein they say that they have been doing the 
very best that they possibly could do to handle live stock satisfactorily to the shippers, 
and that they can not see wherein they can improve their service in the future to any 
great extent. 

Such statements, taken in connection with the affidavits and letters I have handed 
you to-day, are certainly a justification of the passing of drastic laws compelling our 
public carriers to give the shippers over their lines reasonably good service. 
Yours, respectfully, 

A. J. Knollin. 



County op Cook, State of Illinois, 88 r 

Know all men by these presents that I, A. J. Knollin, of the city of Chicago, county 
of Cook, and State of Illinois, being first duly sworn, do depose as follows: 

Acting in the capacity of president of the Idaho Sheep Company I ordered 20 
double-aeck cars to load with sheep at Soda Springs, Idaho, on the 25th of September, 
1906, the order being placed with the Oregon Short Line Railroad Company at Soda 
Springs, Idaho. The cars were not furnished until the 7th of November, causing a 
delay of forty-two days in moving this shipment. Provided the lambs could have 
been loaded at the time desired, they could have gone to market as fat lambs. They 
were, however, shrunk so that it was necessary to put them all on feed and a heavy 
loss was incurred. It is my remembrance that the above order was placed with the 
agent at Soda Springs, Idaho, on or about July 25, 1906. 

On or about the 19th day of July, 1907, 1 placed an order with the agent of the 
Oregon Short Line Railroad Company, Soda Springs, Idaho, for 20 double-deck care 
for shipment of the Idaho Sheep Company lambs, to be loaded on the 19th of Septem- 
ber. The lambs were sold by contract to be delivered f . o. b. cars on that date. Cars 
were not furnished until the 4th day of October, 1907. 

There are from 1,000 to 1,200 cars of sheep and lambs shipped from Soda Springs, 
Idaho, each year. Owing to a great many shipments being delayed, sheep and lamlw 
are held close by to be in readiness for shipment, eating off the grass closely, and it \a 
impossible to secure pasturage and hay, and shipments so held, especially lambs, 
shnnk very fast. 

I consider it a conservative estimate that the loss to the Idaho Sheep Company in 
1906 and again in 1907 amounted to $10,000 by reason of such delays in furnishing cars. 

A. J. Knollin, 
President of the Idaho Sheep Company. 

Subscribed and sworn to before me this 3d day of March, 1908. 

[seal.] W. B. Ingwersen, Notary Public. 

(Commission expires November 27, 1911.) 



statements and affidavits of poor railroad service on sheep shipments. 

Kansas City, November 26, 1907. 
The Knollin Sheep Commission Company, 
? Live Stock Exchange Building , Kansas City. 

Gentlemen: This is to certify that I ordered from the Denver and Rio Grande 
Railway Company 50 double-deck cars to be delivered as follows: Ten cars September 
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20, 30 care October 15, and 10 cars for October 25, 30 of said cars to be delivered at 
Coulton and 20 at Price, Utah. 

Six of said cars were delivered September 23, and 23 November 13. In the mean- 
time, owing to the fact that I could not get cars, I made arrangements with parties of 
whom I purchased the sheep to take back enough sheep to make out 21 cars, said 
railroad company delivering in all 29 cars. 

As I could not get cars to market said sheep when they should have been marketed, 
while the market was good, I am forced to stand a heavy loss, as the market has de- 
clined from $1 to 11.50 per hundredweight since the time cars were ordered for, and 
request you to make claim accordingly against the railroad company. 
Yours, truly, 

Jno. F. Marlman. 

Subscribed and sworn to before me this 27th day of November 1907. 

James Ratclifp, Notary Public. 
(My commission expires March 28, 1910.) 



Know all men by these jMresents that I, G. W. McKinley, of the county of Fremont, 
town of Rexburg, in the State of Idaho, being first duly sworn, do depose as foilows: 

On the 6th day of August, 1907, 1 placed an order with the Oregon Short Line Rail- 
road Company for four double-deck cars to be used for a shipment of sheep from 
Rexburg, Idaho, October 5, 1907, These cars were not delivered until the 27th day 
of October, a delay of twenty-two days. A neither of mine left Rexburg with sheep on 
October 5, the day our cars diould have been there, and secured $7.40 per hundred- 
weight for his lambs on the Chicago market. While I was waiting for my cars the 
CSiicago market broke nearly $1 per hundredweight and when I reached Chicago was 
in no better shape. 

At 1.30 p. m. on the 27th of October I finally left Rexburg, Idaho, and arrived at 
Fremont at 8 p. m. on the 4th of November. We left Fremont between 9 and 10 p. m, 
on the 4th for Chicago via the Chicago and Northwestern Railroad, and arrived at 
Rochelle at about 10 p. m. on the 5th. 

G. W. McKlNLEY. 

Subscribed and sworn to before me this 13th day of November, 1907. 

Helen Hanna, Notary Public. 
(My conmiission expires June 30, 1908.) 



Know all men by these presents that I, A. G. Arnold, of the county of Bear Creek, 
town of Sage, and State of Wyoming, being first duly sworn, do depose as follows: 

On the 3d day of August, 1907, I placed with the Or^on Short Lme Railroad Com- 
pany an order mc 15 double-deck care to be used for a shipment of sheep from Rex- 
burg, Idaho, October 2, 1907. We did not get these cars until the 19th of October, a 
delay of seventeen days. On Wednesday, October 23, the Chicago market suffered a 
bad slump and continued to get worae until the time my sheep were marketed, when 
it was fully 75 cents to |1 per hundredweight lower than the time when, if my care 
had been delivered more promptly, my sheep would have been sold on the market. 

A. G. Arnold. 

Subscribed and sworn to before me this 5th day of November, 1907. 

Helen Hanna, Notary Public. 
(My commission expires July 30, 1908.) 



Know all men by these presents that I, A. M. Carter, of the town of Rexbmrg, 
county of Fremont and State of Idaho, being iirat duly sworn, do depose as follows: 

On the 6th day of August, 1907, I placed an order with the Oregon Short Line Rail- 
road Company for three double-decx care to be used on a shipment of sheep from 
Rexburg, Idaho, October 5, 1907. These care were not had untU October 27, a delay 
of twenty-two days. A neighbor of mine left Rexburg with sheep on October 5, the 
day my care should have been there, and secured $7.40 per hundredweight for his, 
lambe on the Chicago market. While I was waiting for my care the Chicago market 
broke nearly %\ per hundredweight and was no better when I reached Chicago with 
my sheep. 
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My three cars in a train of sheep left Rexburg, Idaho, at 1.30 p. m. on the 27th day of 
October. We fed at Green River and had oiuy been on the road twenty hours when 
we reached Laramie. One of my cars was broken there and the three were set out 
and held back from the pest of the train, which went on to Cheyenne. This delayed 
me twenty-four hours and caused an extra feed bill at Laramie. I tried to have the 
stock yaras company at Laramie allow me to transfer the sheep in the broken car to 
another car but they would not hold the train. 

A. M. Carter. 

Subscribed and sworn to before me this 12th day of November, 1907. 

Helen Hanna, Notary Public. 
(My commission expires June 30, 1908.) 



Know all men by these presents that I, William E. Whittington, of the town of 
St. Anthony, county of Fremont, and State of Idaho, being first duly sworn, do depose 
as follows: 

On the 9th day of August, 1907, 1 placed an order with the Oregon Short Line Rail- 
road Company for 15 double-deck cars to be used for a shipment of sheep from St. 
Anthony, Idaho, October 1, 1907. On November 6, 1907, 12 cars were furnished me, 
but on account of the delay I was compelled from time to time to cut back sheep on 
account of shrinkage, so that on the date of shipment, November 9, I only had sheep 
enough in fit condition to fill 9 cars, which were shipped out at arrival at Kirkland, 111., 
consigned to the KnoUin Sheep Commission Company, on November 18. 

At the time my cars should have been delivered I considered all my sheep in. mar- 
ketable condition for mutton, and had my order for cars as given August 9 been filled 
my stock would have been on the Chicago market during the high time of the year, 
but through the delay in furnishing cars I have been forced to put them on a very 
much lower market, and therefore believe I am justly entitled to redress froni the 
railroad company. 

Wm. E. Whittington. 

Subscribed and sworn to before me this 22d day of November, 1907. 

Helen Hanna, Notary Public. 
(My commission expires June 30, 1908.) 
Note. — Forty days' delay on this shipment. 



Chicago, III., October 17 y 1906. 
The Knollin Sheep Commission Company, 

Chicago^ III. 

Gentlemen: On October 3 I loaded at Oxford, Idaho, two cars of sheep and lambs, 
numbering 624 head. I arrived at Chicago and the sheep were sold by you October 15. 
I wish you would file claim for me for damage I was subjected to by reason of the poor 
service rendered me by the Union Pacific Railroad Company. 

I signed my stock contract and loaded out of Oxford about 11 p. m. October 3. 
My car numbers out of there were 61856 and 12588, waybills 7 and 8. I arrived at 
Green River the evening of the 4th at about 8 o'clock. We were supposed to load out 
of Green River at about 10.30 o'clock on the momingof the 5th, but we were not loaded 
out of there until 2.30 in the afternoon of the 5th. There were 24 cars of sheep all told 
to be loaded out of Green River that day, including mine, and it took them until 2.30 
in the afternoon to load that amount of stock. I arrived at North Platte on Sunday, the 
7th instant, at about 9.30 p. m. At Laramie I signed my time contract for a thirty-six- 
hour run, but they threw me off at North Platte, and notwithstanding the fact that I 
had signed the time contract the railroad company held my stock at North Platte 
from 9.30 p. m. until the following day at 10.20 a. m., and did not even unload my 
sheep. I had nine hours to spare on the time contract which I had signed at Laramie. 
They unloaded my sheep at about 10.20 on the morning of the 8th. They commenced 
to load us at about 11 o'clock on the morning of the 9th, and it was not until after dark 
of that same day that they got power to move us. 

This run was absolutely the slowest that I have ever had and the train crew spent 
about half their time switching and sidetracking between North Platte and Valley. 

The railroad company subjected me to this extra unloading at North Platte instead 
of running right through to Valley, and I wish to file my claim on the basis of shrinkage. 

E. Bodily. 
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Chicago, III., October 1, 1906. 
The Knollin Sheep Commission Company, 

Chicago J III. 

Gentlemen: On September 15 1 loaded at Soda Springe, Idaho, consigned to you, 12 
cars, 3,540 head of lamos. I wish you to bill a claim for me for the damage received 
by reason of the poor service given me by the Union Pacific and Oregon Short Line 
railroads. 

I signed up my last stock contract at Soda Spring at 9.30 p. m. on September 15, 
but the agent billed us out six and one-half hours prior to that time, which he had no 
business to do. Our sheep were held in the cars at Green River two and one-half 
hours for want of power. 

We arrived at Rawlins at 7 o'clock p. ni., September 16, where the Wood Live Stock 
Company had in 38 care ahead of us, which they unloaded, and we were not permitted 
to begin unloading until 9 a. m., September 17. Our sheep were held at Rawlins in 
the cars fourteen hours before we began unloading. We were on the road September 
15 to September 16, twenty-one hours, before we were compelled to stop by the railroad 
company at Rawlins to unload . I wanted to sign a release and go on to Laramie , but the 
company would not allow me to. They insisted on unloading my sheep at Rawlins in 
the horse pens in a muddy yard. There was no feed t6 speak of, and the horse troughs 
were too high for the sheep to drink out of, so the sheep had no water. I figure that 
the unnecessary shrinkage was at least 5 pounds a head. It cost me two days (forty- 
eight houre) longer on the road and one extra feed. It aleo put ue on a bad market, 
when we would have received a good market had we not been delayed. Thie loss I 
would ask you to kindly estimate for me. I would figure my total loss as follows: 

Shrinkage 3,540 head of lambs, at 5 pounds, 17,700 pounds, at 7 cents |1, 239 

Extra feed 35 

Total , 1,274 

In speaking of the company here I refer to the agent at Rawlins and other points 
mentioned. In the twenty years that I have shipped sheep I have never before 
received such poor treatment. The agent at Soda Springs began it by billing us six 
and one-half hours earlier than we were loaded and the agent at Rawlins completed 
the job by refusing to allow our train to go on. 

Yours, very truly, Pratt & Buck. 

Per Wm. Pratt. 



[Report made by Mr. C. P. Oroot on 12-car shipment of sheep loaded at Soda Springs, Idaho, on the 

18th of October, 1906. 

On account of the yards at Sidney not being large enough to hold the sheep without 
crowding, during the heavy snowstorm the sheep were snowed under and 55 head 
were smothered. The storm occurred on the 23d and it was not until 11 a. m. on the 
24th that the railroad company sent men to assist in digging the sheep out. In the 
meantime myself and men did all we could to get them out of the snow, or a great 
many more would have been lost. 

Respectfully, C. P. Groot & Son. 

By C. P. Groot. 



Know all men by these presents that I, Leo Farrell, of the city of Chicago, county 
of Cook, and State of Illimois, bein§ first duly sworn, do depose as follows: 

On September 27, 1907, I left Chicago to go to Emmett, Idaho, to receive the Van 
Duesen lambs bought by Mr. J. M. Wilson, to be delivered at Emmett. I arrived 
there on the 2d of October, and found the lambs in very good condition. Mr. Wilson 
asked me at that time what per cent of them I thought would go for the top of the 
market at Chicago if we could get them on the market inside of ten to fifteen days, 
and being on the market every day, I told him that 80 per cent of them would go 
for the top of the market. We expected cars for the 1st of October, some the 5th, and 
some the 10th, to load three different shipments, and on the 1st of October we sent 
down the first shipment to a place about a mile away from the station at Emmett, so 
as to be handy for the cars. V^ e expected cars to be waiting for the sheep at Emmett, 
but when they got down there no cars were in eight. The train dispatcher of the 
Or^;on Short Line Railroad Company at Nampa, Idaho, promised cars within a few 
days, and then we sent down the balance of the lambs to Emmett. I called up the 
train dispatcher at Nampa twice a day, morning and evening, for twenty-five to tnirty 
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days, to find out what he had to say about cars, and he would keep saying that there 
would be some there in a couple or three days, but no cars ever came. 

We had the lambs down near the town where hay was high so as to be handy to load, 
whereas ii we were not ex|>ectii]g cars to come every couple of days we could have 
taken them back 15 or 20 miles in the country, where hay was cheaper and they could 
have some grass. The water was very bad where we had the lambs, but it was the 
only place around where we could get space to keep them and feed them near loading 
point. On the 17th of October the tram dispatcher at Nampa told me that our cars 
nad left Green River to come direct to 'us at Emmett, but when they got as far as 
Cokeville, Wyo., some dispatcher gave orders to the conductor to sidetrack them, 
and they were used by somebody else. Tlie cars were intended direct for us, and 
October 20 the train dispatcher at Nampa told us that they were stolen from us. At 
the time the cars came, the 28th of October, there was not 5 per cent of the lambs 
that would go for the killers here or any other place. After laving four hours on the 
28th at Nampa the dispatcher told me there was no crew to taKe me out ready. We 
had a very bad, rough run to Montpelier, and lost 45 head of sheep that died. I 
know if we would have got the cars that were intended for us on the 17th, when the 
train di^iatcher told me that thev were coming, that the shrink on them would have 
been very light, as the last ten 'days was the worst on them, and the lambs were in 
good shape at that time. 

Leo Farsell. 

Subscribed and sworn to before me this — day of November, 1907. 

W. B. Ingwerson, 

Notary Public. 



[Report made by Mr. Oroot on 12-car shipment from Soda Springs, Idaho.] 

Chicago, III., November 3, 1906. 
Loaded at Soda Springs, Idaho, October 18, at 6 p. m., 12 cars of sheep; arrived at 
Green River at 3 p. m. on the 19th of October; arrived at Rawlins at 2.30 a. m. oil the 
20th; could not unload until davlight. Loaded out at 7 p. m. the same day. Arrived 
at Sidney, Nebr., at 7 a. m. on the 22d of October; stood on the track four and one-half 
hoxirs before unloading. There were no facilities for taking care of the stock. Could 
not feed at all on the 23d. Mr. Camblin, manager of the yards at Sidney, advised the 
railroad company that he could not feed and handle that amount of stock (there were 
already there five loads of cattle). Fed the sheep straw (fed them a little hay — all 
there was) on the 24th; on the 25th started to load at 1 p. m. "They could not spot 
cars for us. Loaded until 1 a. m. next morning; had to quit until daylight — ^the 
electric lights went out. Finished loading at 11 a. m. on the 26th. Arrived at Grand 
Island at 3 p. m. on the 27th. Sheep had been without a particle of feed forty-eight 
hours. 

Respectfully, C. P. Groot & Son, 

By C. P. Groot. 



[Re?ord of trip with 13 cars of sheep from Ketchum, Idaho, to Chicago, III.] 

Finishing loading at Ketchum, Idaho, on September 1, 7 p. m. Unloaded at Mont- 
pelier on 2d instant at 1 a. m. 

Loaded at Montpelier at 8 a. m. on the 3d instant. Unloaded at Laramie on the 4th 
instant at 10.30 a. m. 

Loaded at Laramie at 8.30 p. m. of the same date. Unloaded at Grand Island at 
11.45 of the 5th. 

Commenced loading at Grand Island at 7.50 o. m. of the same date, and laid in the 
yards until 6 p. m. of the following day, this being twenty-three hours in the yards 
without feed or water. Arriving at Fremont at 6.10 a. m, finished unloading at Fre- 
mont at 9.30 a. m. of the 8th instant. 

At Laramie I advised the trainmen that one car was in bad order; there was a broken 
board in the upper deck near the door. This car was set out at North Platte, and 10 
sheep had fallen through the hole in the upper deck and were smothered. 

At Montpelier I reported a car to the trainmen. It had a drawhead out, and was set 
out in Green River, this causing additional feeding expense. There were, of course, 
feeding expenses attached to both of these care. 

At Grand Island a train of sheep that was loaded three houre after my train was 
loaded was sent out three houre ahead of my train. The sheep laid in Grand Island in 
the corrals there from 6 p. m. one night until 11 a. m. next day, and were loaded and 
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let lie in the yards until 6 p. m., and, having been held off feed for so long, of course it 
was necessary to stop them at Fremont for feed. Even then they had been over forty 
hours without feed or water. 

The sheep were in fine diape when I started with them, and I am confident the way 
they were handled on the'road there was a loss from 10 to 15 cents per hundredweight 
on them besides shrinkage. 

Mike Ktteza. 



Know all men by these presents that I, James Denning, of Dubois, Fremont County, 
Idaho, being first duly sworn, do depose as follows: 

On Wednesday, October 2, 1 left Spencer, Idaho, in charge of 26 cars of sheep belong- 
ing to Messrs. Denning & Clark, Dubois, Idaho. We had a very eood run from Spen- 
cer to Rawlins. On Friday, October 4, at 10 a. m. we started to load up at Rawlins, 
and loaded out at 1.30 p. m. We arrived at North Platte, Nebr., Saturday, October 
5, at 7 p. m., where we laid in the yards until 8.30 the next morning before the last of 
the lambs were unloaded. Our lambs were, therefore, in the cars continuously for 
forty-three hours without feed or water, which was a serious injury to the entire bunch, 
and which directly caused the death of 173 head on pasture at North Platte, and also 
the sickness of 34 head, which we were compelled to leave at North Platte. Four 
more died in the cars between North Platte ana Valley, and four were too sick at Valley 
to be loaded out. 

James Denning. 

Subscribed and sworn to before me this 16th day of October, 1907. 

Helen Hanna, Notary Public. 
(My commission expires June 30, 1908.) 



Know all men by these presents that I, Frank Spaulding, of the County of Fremont, 
town of Rexburg, and State of Idaho, being first duly sworn, do depose as follows: 

On the 6th day of August, 1907, I placed an order with the Oregon Short Line Rail- 
road Company for six double-deck cars, to be used for a shipment of sheep from Rex- 
burg, Idaho, October 2, 1907. These cars were not had until October 27, a 
delay of twenty-five days. A neighbor of mine left Rexburg for Chicago with 
some sheep on October 5, shortly after the date my cars should have been 
there, and secured $7.40 per hundredweight for his lambs. While I was waiting 
for my cars, the Chicago market broke fully $1 per hundredweight and was no 
better when I reached Chicago with my stock. At Marston, Wyo., the upper deck of 
one of my cars, O. R. N. 3211, fell down and we pulled out 17 dead sheep at that 
point. When we ^t to Green River, six more were found dead in this car. The 
gentlemen whose simatures am>ear below helped me pull out these dead sheep. I 
consider the Union Pacific Railroad Company wholly responsible for this loss. * 

Frank Spaulding. 
By S. W. Hall. 

Subscribed and sworn to before me this 13th day of November, 1907. 

Helen Hanna, Notary Public. 
(Commission expires June 30, 1908.) 

G. W. McKlNLEY. 
J. D. McCuLLOUCH. 

A. M. Carter. 
E. L. Priest. 



[Data furnished by Drovers' Commission Company , Union Stock Yards, Chicago.] 

J. R. Bell on February 1, 1908, shipped from Perry Springs, 111., a shipment of 
hogB that arrived at Chicago on February 3, 1908, bemg over twenty-four hours late. 
This shipment of hogs went only 113 miles when the shipping limit of thirty-six 
hours was reached, and unloaded at Decatur, 111., for feed and rest. Then were for- 
warded to Chicago, arriving as stated above twenty-four hours late. 

J. M. Griffith on March 1, 1908, shipped from Blandinsville, 111., a consignment of 
sheep to Chicago that was detained en route and arrived in Chicago over twenty-four 
hours Late, making the remarkably low average of 5 miles per hour from the original 
point of shipment to the destination, Chicago. 
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J. E. Byram, of Abingdon, 111., shipped from St. Augustine, 111., five cars of cattle 
on October 22, 1907, arriving in Chicago at so late an hour on October 23 that the aver- 
age running time of the train was about 6J miles per hour, weather conditions being 
entirely favorable for rendering good service. 

On November 14, 1907, George Cames, Maysville, 111.; S. E. Carnes, Pittsfield, 111.; 
A. Dunham, New Salem, 111.; D. Holton, Barry, 111.; Harvey McLaughlin, Griggsville, 
111.; G. W. McCoy & Son, Hersman, 111.; R. Cames, Baylis, 111.; and Rufus Hitch, 
Griggsville, 111., shipped from their respective towns 14 carloads of cattle and hc^, 
which arrived in Chicago over twelve hours behind schedule time, the train making 
an average of less than 8 J miles per hour. 

Davis Yetter, September 5, 1907, shipped from La Harpe, 111., and Blandins- 
ville. 111., six cars of cattle and hogs, which arrived in Chicago the second day after 
being shipped, ten hours late, making an average of 9 miles per hour. 

The foregoing shipments were made under favorable weather conditions for the 
roads that operated the trains. 

We desire to call the attention of this committee, and the attention of Members of 
Congress in general, to the fact that roads making shipments from Chicago make an 
average far greater per hoiu* than the roads from points west do on shipments of live 
stock to the western markets. Doud & Keefer, of Chicago, extensive shippers and 
exporters, have made the statement that in shipments to New York, N. Y. ; Boston, 
Mass.; Washington, D. C; Baltimore, Md.; Richmond, Va.; Philadelphia, Pa.; 
Newark, N. J.; Paterson, N. J.; Portland, Me.; Montreal, Canada; St. Johns, New 
Brunswick, the average running time of the various roads over which they ship is 
seldom below 15 miles per hour. 

Egan & Norton, of Chicago, la^e shippers to points east of Chicago, state that their 
consigaments from Chicago to New York, N. i.; W^ashington, D. C; Philadelphia, 
Pa.; Pittsburg, Pa.; Cleveland, Ohio; Wheeling, W. Va.; Baltimore, Md.; Fairmount, 
W. Va., Lancaster, Pa.; and McKeesport, Pa., will average 16i miles per hoiu", and 
on many of the trips the average runnmg time is nearly 20 miles per hour. 

These shipments originating as they do at Chicago, where railroad competition for 
the traffic is great, shows what can be done wh^n railroads make the effort that most 
railroads are capable of making. 

At certain seasons of the year some difficulty in securing cars at Chicago for eastern 
points is encountered, but on the whole the supply of cars is fair and the running 
time of trains is good. Chicago has the benefit of keen competition for the transpor- 
tation, and the good service from there to points east can be attributed to that fact. 

[Data furnished by the Bowles Live Stock Commission Company, Union Stock Yards, Chica^fo.] 

On the 7th of October, 1907, Theo. Evans, of Armstrong, Mo., shipped three loads 
of cattle from Forest Green, Mo., and one load of cattle from Salisbury, Mo., which 
arrived at the stock yards at Chicago October 10, 1907, being twenty-four hours late, 
making an average oi 9 J miles per hour from point of shipment to place of destination. 
. J. D. Clark, of Plymouth, 111., shipped from Colusa, 111., November 23, 1907, hogs 
mat arrived in Chicago November 24, 1907, at such a late hoiu* that the average run- 
ning time per hour between Colusa and Chicago was only 7 i miles. 

Eastman Brothers, Augusta, 111., shipped from Augusta, 111., three cars of cattle at 
noon, November 20, 1906, and the same reached the stock yards in Chicago at 12.30 
p. m., November 21, 1906, making the slow time of 9 J miles per hour in transit. 



Kansas City Live Stock Exchange, 

Kansas City, March P, 1908. 
Mr. John W. Moore, 

Union Stock Yards, Chicago, III. 

Dear Friend: Replying to your kind favor of the 7th, which reaches me this morn- 
ing, beg to say that we have been having a great deal of difficulty with the railroads, 
and while shipments are more or less delayed at the present time, conditions are not 
nearly as bad as they were some time ago, which fact we attribute to the comparatively 
light business and the disposition on the part of the railroads to try and encourage new 
business. 

As a general proposition, would say that shipments, particularly from points more 
than 200 miles, have not been averaging 12 miles an hour;- in many instances not over 
8 or 10. Shipments from points 400 miles or more are, in many instances, compelled 
to unload, feed, and water, on account of the expiration of the thirty-six hour law. 
Engines are loaded beyond their capacity, breakdowns are frequent, and I particu- 
larly notice that shipments that we are aa vised will arrive here on a certain day come 
in siter tho. pln«e of market hours, or during the following night. 
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With reference to getting cars, the situation varies in different sections of the 
country. Our Texas friends advise us that they have no trouble in getting cars, 
which is undoubtedly due to the efficient railway commission they have in that 
State. Our Oklahoma and Kansas people get cars at competitive points, but at 
other places the service is very unsatisfactory. Our Missouri people can frequently 
get ears by advising their agent that they want to go to St. Louis, which is the long 
haul, when they can't get them for Kansas City, which is the short haul. 

Everybody is agreed here £U9 to the merits of the Smith-Culberson bill. It has 
the unanimous indorsement not only of the directors, but every commission house 
in the business. I certainly hope that it or something similar will become a law, 
and if there is any further information or assistance that I can render or that can 
come through our exchange don't hesitate to call on me. 

In the meanwhUe, with sincere wishes for your personal welfare and happiness, I 
remain 

Yours, very truly, J. C. Swift, 

President Kansas City Live Stock Exchange. 



Chicago Live Stock Exchange, 

Chicago, March 20, 1908. 
Mr. John W. Moore, 

Chairman, Chicago. 

Dear Sir: Referring to the so-called "Culberson-Smith car-service bill," now 
pendii^, will say that while at the present time live-stock commission men, members 
of the Chicago Live Stock Exchange, are hearing very little complaint regarding serv- 
ices rendered by the different railroad companies, this is no doubt true only because 
shipments not only of live stock, but of other commodities, have materially decreased 
within the last few months, and for this reason railroads are not only able but anxious 
to furnish all necessary cars for the transportation of all kinds of live stock and freight. 

Most of our live-stock commission men, however, well know that at different inter- 
vals throughout the last few years shippers of live stock have been handicapped 
materially by their inability to procure such cars as were necessary for the movement 
of their stock to market. This of course has occurred mostly during such times as 
shipments of live stock were the heaviest, and shippers from the Northwest and South- 
west have undoubtedly suffered more by reason of this than the live-stock shippers 
from the Middle West. However, there nave been quite a few cases where shippers 
from the States of Iowa and Nebraska have been compelled to wait for an indefinite 
period of time before they could get cars to move their shipments of live stock to 
market. 

At the present time we hear of no complaint from the shippers of live stock from this 
market to eastern points, but at different times of the year it is of common occurrence 
that shipments made from here to different sections of the East, and especially to the 
smaller towns (which would naturally be small shipments), are compelled to wait 
from two to ten days before they can procure cars to make such shipments, and this 
not only imposes a hardship on the small eastern butcher and retailer, but on the beef 
producer of the West and Middle West as well, for when the small butchers through- 
out the East are unable to procure cars for the shipment of cattle that they buy on 
this or any other market, it naturally forces them to buy their beef and other products 
from other sources, and this hasfcil^e effect of killing off competition that at the present 
time is so much needed thrcfeg^iit the entire country. 

It must be admitted that 4l|l 'of the different live-stock exchanges are seeking to 
remedy this evil, not from a selfish standpoint, but for the benefit of their beef -pro- 
ducing and beef-consuming clients throughout this entire country and in behalf of the 
Chicago Live Stock Exchange I hope that you, as chairman of its committee, will be 
able to convince the honorable committee of the necessity of such a bill as the one 
referred to. 

Emil H. Ingwersen, 
President Chicago Live Stock Exchange, 



Mr. MooRE. Now, I have consumed your time for about three 
minutes, and with the permission of the chairman I will read my 
notes, which will take five minutes more, and then I will finish, and 
render my thanks to the committee for being so gracious to me. 
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Mr. Chairman and gentlemen of the committee, the Chicago Live 
Stock Exchange and its patrons want a law enacted covering at least 
two things; one is the supply of equipment to shippers on a stipulated 
notice, and the other is good service after the equipment has been 
secured. 

The fact that railroad service is deficient in these two respects is 
the cause of our coming here and trying to secure a betterment of the 
situation. The service in reference to the supply of cars and the 
time made en route to the different western markets has been in a 
deplorable condition for the last four or five years. Patience on the 
part of the shipper has resulted in disappointment. The facts recited 
in the statements and affidavits that 1 will file with you for record 
reveal a condition of things that should be corrected 1by law. It is 
impossible for the railroads to continually ignore the demands of a 
set of men that are as worthy and as necessary as the shippers and 
producers of this country are. We have been promised time and 
again that the service would be improved, but at certain seasons of 
the year when traffic is heavy the same outrageous treatment is 
administered to us. 

The question is. Should a law be enacted that would compel a rail- 
road to furnish cars promptly and to render good service after the 
cars have been acquired? Our answer is. Yes. It can result in no 
harm to the railroads. It is a reasonable proposition. 

I have no kind of doubt but what if the snippers of this country 
were permitted to make the rates and the regulations governing 
the transportation of freight, that the rates would be too low for the 
profitable operation of the railroads, and the regulations would be 
too stringent for the best results for the railroads. On the contrary, 
it must be conceded that railroads left untrammeled and unre- 
stricted by law would make the rates too high and the regulations 
would be too lax for the best interests of the producer and shipper. 

Now between these two extremes there should be a body of men, 
like the Interstate Commerce Commission, to decide what a reason- 
able rate is and what kind of treatment shall be afforded the shipper. 
The rate question has been effectually disposed of by the Hepoum 
law. Now the kind of service should be disposed of by a similar 
enactment, and our plea here to-day is that the Interstate Commerce 
Commission shall have its powers extended so that the service may 
be taken care of in such a way that the interests of the shipper and 
producer may be reasonably protected. As to the exact form of 
this law we are not insisting, but we do insist that evils of which we 
complain shall be remedied. Namely, the supply of cars and the 
service rendered while in transit. 

Closely allied to the suppljr of cars and the time given a transpor- 
tation company for furnishing them is the subject of reciprocal 
demurrage. It would seem to be a reasonable proposition tnat if 
a shipper is to be penalized for his failure to remove his commodities 
from a car in accordance to a time stipulated by law, that it is also 
proper to penalize a railroad for not furnishing cars within the time 
required by the proposed law. This is so evident that I am not here 
to enter into details why this part of our bill should be enacted. 

Mr. CusHMAN. May I ask you a question if it will not interrupt you ? 

Mr. Moore. Certainly; only probably I may not be able to answer it. 
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Mr. CusHMAN. The thought has often occurred to me that when a 
raibroad charges a shipper for faiUng to remove goods from the cars 
within a given space of time, that they are thereby charging the 
shipper for the use of something that belongs to the railroad, and 
for the benefit of the shipper, isn't that true — or in order to get 
the car empty so th^t it may go into transit again? 

Mr. Moore. Yes; that is true. 

Mr. CusHMAN. Now, the proposition has been presented a number 
of times as to the converse of that proposition, whether when a 
shipper orders a car and it is not forthcoming, that he should have 
a nffht to a demurrage charge against the raiSoad. He would then, 
in that event, be charging the railroad, not for the use of the car 
that belonged to him, but for the absence of something that belonged 
to the railroad ? 

Mr. Moore. I will answer that question by asking you another 
question. Is not the shipner entitled to the use of the railroad 
property when he gives the legal stipulated notice ? 

Mr. CusHMAN. Within the capabilities of the railroad. Now let me 
ask you this question: Is it your idea that the failure of the railroads 
to furnish cars is due to capnce, or wickedness, or carelessness, or lack 
of proper equipment ? 

Mr. MOORE. My idea is that the failure of the railroad compani^ to 
furnish cars is caused by things that, if they were prohibited by law, 
would not happen; in other words, if there was a provision in the law, 
when you give it the dignity of a legal enactment, that they shflil fur- 
nish tne cars on stipulated notice — we all know that *' necessity is the 
mother of invention,'' and if they were required to furnish cars in a 
stipulated time, my position is that they would provide for such coxx- 
tingencies. 

Mr. CusHMAN. But if they did not have the cc^rs how would they 
furnish them? 

Mr. Moore. I am not pretending to answer a question that presup- 
poses an impossibiUtv, but of course if- a railroad has not the cars I am 
not here to account for their ^x^tions when the cars are not furnishect^ 
But I want to remind you that whenever a company forces their road 
through a certain territory, that there remain responsibilities and 
obligations to the general public that they are bound to discharge by 
furnishing equipment. 

Mr. Mann. They ought to ''either fish or cut bait;'' or ''hatch or 
get off the nest." 

Mr. Moore. That is my position. 

'Mr. Stevens. But supposing they "got off the nest," and went 
into the hands of a receiver, what would vou have them do then? 

Mr. Moore. There are some roads tnat go into the hands of 
receivers, but it is not a violent supposition to suppose that this 
general rule would not include most of the railroads. Of course 
m that event the contingencies would have to be provided for. 

Mr. CusHMAN. One more question about this pubUc-service propo- 
sition. Is it possible for every public-service corporation to serve 
everybody all the time with all of the service they need regardless 
of how great the requirements and demands may be at a particular 
time? 

Mr. Moore. That brings up a question that has not been alluded 
to in many of these discussions, and I don't know whether that 
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should be sprung here or not. My position on that is that the rail- 
road equipment must be equal to the largest demands that are made 
on them at any time of the year. 

Mr. CusHMAN. Does that apply to any other business that you 
know of? 

Mr. Moore. It does, sir, to the farmer, to the mercantile business, 
to every vocation, that the help has got to be commensurate with the 
demand. 

Mr. CusHMAN. If a man is running a lumber business and some- 
body comes along and wants to buy more lumber than he has got, no 
penalty attaches to him if he fails to have the lumber. 

Mr. MOORE. But if the purchaser gives a reasonable notice to that 
lumberman, he oiight to provide the lumber. 

Mr. CusHMAN. He may if he can, but what penalty would attach 
if he could not? 

Mr. Moore. None. 

Mr. Bartlett. But if that man could not get the lumber at that 
lumber yard, he could go to another lumberman and get it. 

Mr. Moore. That is correct; thank you. Your heart is in the 
right place. 

Mr. CusHMAN. I am not suggesting these things through any hos- 
tiKty on my part, but to show that it would seem that if the demand 
has outgrown the traffic that the remedj might be for somebody else 
to build another railroad. And that is a thing that I have never 
heard anybody advance here. Men have come here by the hundreds, 
stood at the end of thig table, and have suggested that the Government 
should take over every possible function that a railroad exercises, 
and that it should tell them what to do, how to do it, when to do it, 
and what to do it with; but nobody has ever suggested that it might 
be a good idea for the people interested in the carrying of the trafl&c 
to build another railroad. 

Mr. Adamson. A railroad corporation is a public functionary and 
is charged with public functions. When it fails to perform them, 
then its proper place is in the hands of a receiver. 

Mr. Mann. You dp not undertake, Mr. Moore, to argue the legal 
aspects of the case ? 

Mr. Moore. Oh, no. 

Mr. Mann. But the practical necessities. 

Mr. Moore. I am only an ordinary layman, not a lawyer; but I 
want to remind this committee that the committee from the live- 
stock exchange, representing perhaps 2,000,000 of patrons, are 
insisting on a remedy for two things, and that is the supply of cars 
and the kind of service after the equipment has been furnished. 

Mr. EscH. On the 23d of January, 1906, you appeared before this 
committee and strongly urged that the thirty-six hour law for stock 
shipments should be enacted, did you not? 

Mr. Moore. I don't know how strongly I urged it; I was here. 

Mr. EscH. I was simply refreshing your recollection. My recol- 
lection is that it was a rather strong statement. Now, I ask, do you 
find from your experience since the passage of that law that it has 
had a tendency to lengthen the time of shipment, and thus bring 
about one of the evils of which you now complain? 

Mr. Moore. I want to be frank with this committee and state that 
in all probability the railroads have hidden behind that proposition, 
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and now consume thirty-six hours to do something that they formerly 
did in twenty-six to twenty-eight hours. My knowledge of the actual 
state of affairs would enable me to make a statement of that kind, but 
I would not want that construed as any criticism of the railroads, 
because they promised at the time that if we would give them just a 
little more time to make 400 to 500 miles, that they could easily make 
it and would make it, and we found to our detriment that to have the 
stock unloaded at small stations on the way was greater injury than 
would be inflicted on the stock if run to full limit of thirty-six hours. 
No one has insisted upon that, but I have never regarded the position 

we took 

Mr. Mann. I think you may give an erroneous impression there. 
I understand the twenty-eight hour law was never enforced, but that 
the thirty-six hour law is being enforced. 

Mr. Moore. Oh, well, I don't know about that. 
Mr. EscH. We had a representative of the Frisco line before us this 
week who said that there were damage suits against his road to the 
amount of $120,000 for violation of this thirty-six hour law. 

Mr. Moore. I see by the report of Mr. McCabe that a good many 
roads have violated the law. The service in transporting live stock 
to all the western markets is in an undesirable condition. It is not 
my province to explain all the reasons that cause this bad service. 
The so-called tonnage system is perhaps the largest factor that enters 
into the delays. 

The Chairman. Will you please explain the tonnage system as 
you understand it? We had an explanation of it on the part of 
another gentleman the other day. 

•Mr. Moore. Now, sir, excepting in a general way, I could not. 
I can only accept the statements or the live-stock agent and railroad 
employees. I nave not the good fortune to be acquainted with 
railroad presidents, but the general system is to make one engine 
perform what one and two engines did before ; one crew of men under 
the present tonnage system to perform what two or three did before; 
in other words, the tonnage is twice, or perhaps more than that, 
larger than it was prior to five to ten years ago. 
Mr. Mann. Tonnage per .train you mean? 
Mr. Moore. Yes, sir. 

The Chairman. May we understand that it is now the practice 
of the road not to move freight until they accumulate such a quantity 
as taxes £he maximum capacity of the locomotive? 

Mr. Moore. Now, Mr. Chairman, I would not go so far as to make 
that statement, that they always wait; but I will make the state- 
ment that I have testimony from a large number of railroad em- 
ployees, who tell me that the trains wait quite a while in order to get 
the required tonnage. 

The Chairman. A gentleman who was here the other day in 
explaining that said that it simply meant a change in the method of 
computing alone. In olden times they used to haul so many cars, 
while now it is so many tons. That is the explanation he gave to us. 
And he said that it did not occasion delay to any extent in the move- 
ment of the trains. 

Mr. Moore. Then the testimony of the railroad employees, univer- 
sally, must be wrong, because railroad employees, brakemen, con- 
ductors, and engineers have told me that wnereas they could easily 
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make 15 to 18 miles an hour, that now their average on live-stock 
trains is not 10. 

Mr. TowNSEND. Do they tell you why? 

Mr. Moore. On account of the diifficulty of handling this immense 
tonnage. It is a very difficult train to handle, such an immense 
amount of cars as they now carry, not only the loading out, but at 
terminals and at junctions and at connecting junctions it is so difficult 
to handle it, and when you have to side track tor passenger traffic. 

Mr. TowNSEND. Have you given it sufficient study so that you 
could suggest a remedy as to how the railroads should proceed in 
this matter? 

Mr. Moore. I have suggested a remedy, and that is to cut these 
trains into smaller sections. But that would be one of the details if 
the bill should become a law that we would want left with the Inter- 
state Commerce Commission. 

You are well aware that during the last five years there has been 
an effort made on the part of the managers of railroads to make one 
engine perform what two engines performed before, and one crew per- 
form as much labor as two crews performed before. Now I will grant 
that this will result in economy to the railroads, but that economy is 
made at the expense of the shipper. Is this justice? Is it right to 
keep a man waiting for cars anywhere from fifteen da^'^s to sixty dajrs, 
and all the time ms property is depreciating in value ? Would rail- 
road people submit to have their property in jeopardy, and, in fact, 
detcnprating, if a remedy could be applied? 

My affidavits and my statement will bear that out. Not only one 
shipper but multiplied numbers of them have waited anywhere from 
fifteen to sixty days for cars with their property depreciating in valut 
all the time. 

Mr. CusHMAN. Right there. I have been reading recently that 
there are a great many idle freight cars that companies now have 
standing on various roads and tracks. What are the companies 
making now out of their idle equipment? 

Mr. Moore. Oh, sir, now I am not assuming, and I remarked in 
the early part of my paper that at certain seafeons of the year when 
traffic was heavy — to be sure these arguments do not apply to cars 
at all times of the year on all railroads. 

Mr. CusHMAN. My understanding of the position advocated by 
some men — I don't know whether it is your position or not — is that 
whenever there is a demand for cars the railroad should furnish them, 
regardless of the cost, and that whenever the cars lie idle, thereby 
incurring a loss to the companies, there is no reciprocal obligation 
to the public to furnish business, but it is altogetner an obligation 
on the part of the company to furnish cars. 

Mr. Moore. I told you in the forepart of my remarks that the 
equipment must be regulated according to the greatest demands of 
the year. I am not undertaking to supply these cars with business 
at all time of the year, and on that account I say that the policy 
pursued by a railroad is economy, but at certain seasons of the year 
that economy to them is disastrous to the shipper, and hence they 
must purchase more cars to be able to meet the supply more promptly 
and to make better time. 

Mr. TowNSEND. That might involve, might it not, an increase of 
freight charge ? 
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Mr. Moore. Yes; and I am going to get to that pretty soon. The 
producer and the shipper of tnis country do not care ; they are not 
going to quibble about increased freight charges, just so they can 
get Qie service; in other words, they would rather have good service 
than to have a low freight charge. 

Mr. CusHMAN. Now, I beg pardon. I don't wish to interrupt you 
again, but I am forced to state that that is not correct, because in my 
country right now the big outcry is against an increased freight 
charge that has been promulgated recently. 

Mr. Moore. I am only speaking for myself. 

Mr. CusHMAN. But there are plenty of cars. 

Mr. Moore. And I am not speaking for your clients, because I do 
not know the coinplexion of them. 

Mr. Adamson. Is not the question of freight rates a relative matter 
rather than an absolute matter? The amount of freight you pay is as 
much as your competitors pay. 

Mr. Richardson. But is there not a great outcry against the rates? 
You know that we have recently had a decision of the Supreme Court 
of the United States upon the matter of States regulating the rates? 

Mr. Moore. That remark was general, and I am not trying to 
include anybody excepting myself m that statement. 

Mr. Richardson. We want good service and reasonable rates too. 

Mr. TowNSEND. You recognize, Mr. Moore, that Congress could 
not legislate solely for the cattle growers if it was detrimental to the 
rest of the shippers of the country, do you not? 

Mr. Moore. No, sir; while it is not my province to include other 
vocations, yet it is a well-recognized fact that the grain dealers, and 
in fact the shippers of all commodities, are suffering to a greater or 
less extent along with the live-stock shippers. On account of the 
perishable nature of live stock, they would naturally suffer more than 
a delayed car of grain, but those people are just as insistent that some 
such provision as this shall be enacted into law, and the power given 
to the Commission to regulate it, as we are. 

Now, I am afraid you gentlemen will cause me to break my word 
with the Chairman as to the time, and I do not desire to do that. 

The average speed made by freight trains to the different markets 
in the West is unreasonably slow. 

Mr. Hubbard. What is the rate of speed, generally speaking? 

Mr. Moore. Now, so far as I am informed, the rate or speed to the 
different western markets by Uve-stock trains is not 10 miles per 
hour, and in many specific cases it does not exceed 5 or 6. 

' Mr. Hubbard. What time is called for by the schedules for those 
trains? 

Mr. Moore. Oh, well, sir, it is very difficult to eet at that. I do 
not think there is any minimum hmit per mile. Oi course, there is a 
schedule generally arranged. Where a train leaves Omaha at a 
certain time, a schedule calls for an arrival at Chicago at a certain 
time. 

Mr. Hubbard. What speed would be necessary to make the 
schedule good? 

Mr. Moore. I think it is 14 or 15 miles per hour — it is very easily 
determined. The schedule calls, I think, for about twenty-four 
hours. 

The Chairman. What was it ten years ago? ; 
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Mr. Moore. I have been an active shipper for more than ten 
years, and I remember very distinctly that we were making anywhere 
from 15 to 30 miles per hour several years ago. 

The Chairman. You have known of very many instances where 
cattle trains were run as a section of the faster passenger trains, have 
you not? 

Mr. Moore. Oh, yes. 

The Chairman. It was a common thing, was it not? 

Mr. Moore. At that time it was; but I am fearful to relate to you 
the slow rate at which some of them run now, for fear my veracity 
might be called into question. 

The Chairman. In those days, say ten years ago, when cattle 
trains were run as sections of fast passenger trains, was there any 
appreciable injury to the stock? 

Mr. Moore. On, no, sir. 

The Chairman. As compared with the slow trains? 

Mr. Moore. No, sir, indeed. 

The Chairman. In your judgment, which method is productive of 
greater injury, the slow rate of 10 miles or less per hour, or the old 
faster rates of passenger time? 

Mr. Moore. Unquestionably the slow rates. That does not admit 
of discussion. 

Mr. CusHMAN. Do I understand you, then, that the situation was 
better before we commenced to place so much of this power in the 
hands of the Interstate Commerce Commission than it is now? 

Mr. Moore. I do not attribute it to that cause, not the least in 
the world. You appreciate very well — you have been a Member of 
Congress perhaps a long time, and you know that the Hepburn bill 
related more particularly to the rate question and to questions per- 
taining to that, allied to that; and it was not contemplated at the 
time by Mr. Hepburn or those who had the bill in charge that the serv- 
ice entered into it, hence I do not attribute the giving of the rate 
business into the hands of the Commission as responsible for this 
deplorable condition of things that I am describing. No, no; I do 
firmljr believe, gentlemen, that the piling up of this wonderful ton- 
nage is responsible largely for the slow rate of speed. 

Mr. CusHMAN. Isn't the real truth about it that the tonnage and 
the business has outgrown the equipment and capabilities of the 
railroads? 

Mr. Moore. I have more confidence in your ability to answer that 
question than I have in mine. 

The Chairman. You have spoken of the deterioration in move- 
ment, prompt delivery, and so forth. During this period that this 
deterioration has been going on, have rates been increasing or dimin- 
ishing to the shipper? 

Mr. Moore. In the Southwest, I think, perhaps — and that is hear- 
say — my shippers tell me that they have oeen much increased. In 
the country tributary directly to Chicago I think there has not been 
any particular change in the live-stock rates. Representatives from 
Omaha and the dinerent western markets can reply in relation to 
that more particularly. 

The Chairman. Is the rate from Missouri River points to Chicago 
still 23i cents? 

Mr. Moore. My information is that it is. 



CAR SUPPIiY AND TRAIN SERVICE. 183 

The Chairman. How long has it been 23^ cents? 

Mr. Moore. I can not tell, but quite a while; a long time; five or 
six years, perhaps more. The secretary of the Live Stock Exchange 
says ten years. I have a distinct knowledge of what has been re- 
ported to me in the last five or six years, but the secretary says ten 
years. 

It may be urged that this evil will soon pass away, but I will give 
you some reasons why I think it will not in many parts of the West. 
As long as this tonnage system is in vogue it makes but little difference 
if the volume of freight is small, the railroad people will let that freight 
accumulate until they get a load and then the same slow service will 
be the lot of the shipper. While it will cost the railroads a little more 
money, we are demanding that these trains be cut up into smaller 
sections, and, as a consequence, we will make faster time and get more 
frequent use of the cars. If it should take three days under the 
present system to reach a western market, under our proposed system 
it would take about half the time, and, as a consequence, the shippers 
of this country would get to use these same stock cars twice as orten 
as they are permitted to use them at the present time. If the rate 
under the proposed system should be greater, the stock men of this 
country can afford to pay this rate rather than consume so much time 
in getting to market with their stock. 

We have specific cases without number where the average running 
time to the different markets from the point where the shipment 
originated runs as low as 5 or 6 miles per hour. On this subject I do 
not put all the railroads of this country under the seal of our condem- 
nation, and our plea is that railroads of the West in transporting com- 
modities to the different markets are not making use of the possibili- 
ties that are given them. 

There may be complaints from competitive points in reference to 
the siipply of cars, but so far as this committee is concerned none has 
been fued with them. All complaints come from points where there 
is no railroad competition. Just the reasons that enter into this con- 
dition of things are hard to enumerate, but one great reason is that 
railroads use stock cars for preferred freight; that is, stock cars are 
used to transport lumber and coke and ore and other commodities, 
where a delay will probably not open up a case for damage. At least 
the liability of damage would be considered by the railroad as so 
remote that the road would run little risk in taking this dead freight. 
On that accoimt the railroads often prefer to take the dead freight 
instead of live stock, and, as a consequence, the live-stock man is left on 
the prairies with his herds and flocks to await the good pleasure of the 
transportation companies to send him to market when they have little 
else to do. 

Mr. Hubbard. Are these other commodities more profitable to 
the railroad in carriage than five stock? 

Mr. Moore. I have assumed that the liability for damage is 
so remote 

Mr. Hubbard. Out of which class of commodities does the rail- 
road make the most money, in your judgment? 

Mr. Moore. '^Actions speak louder than words,'' and my wit- 
nesses testify that their cattle have remained on the prairie while 
these stock cars have been employed to take lumber, coke, and coal, 
and that is the reason that I would assume that they could make 
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more probably out of it than out of live stock, so I call that preferred 
freight. 

Mr. Hubbard. Your opinion as to the comparative profits to be 
made out of it is based entirely on that inference? 

Mr. Moore. Not entirely, because railroad men tell me, in the 
aggregate, eliminating the subject of damages from their live-stock 
smpments, that they could make more out of it. 

Mr. Hubbard. Out of what? 

Mr. Moore. Out of dead freight. 

Mr. Cushman. For illustration, if vou were engaged in the railroad 
business, and taking one car for an illustration, if a man loaded that 
car with coal and wanted it transported and another man wanted the 
same car for the transportation of a load of live stock, if you trans- 

{>orted the live stock instead of the coal the man who ordered the car 
or coal would sue you, and if you transported the coal and did not 
transport the live stock, then the man who owned the live stock would 
idue you. Between the two horns of that dilemma, if you were man- 
aging the railroad, what would you do? 

Mr. Moore. I would not take either horn of the dilemma, because, 
according to the proposition laid down, the railroad companies are 
bound to furnish cars to both. 

Mr. Cushman. If they only need them during one month, what 
"would they do with them during the other eleven months? 

Mr. Moore. It is a violent supposition to say that they will need 
them for only one month, because the facts are that they need them 
for more than one month. 

Mr. Cushman. In view of the fact that the sidetracks of this coun- 
try are to-day filled with empty cars, where do you get the justifica- 
tion for assuming that it is a ^Violent supposition?'' 

Mr. Moore. The justification is that such panics as we had last fall 
do not come only every ten or fifteen years, and hence such a condi- 
tion of things — ^you can not judge the general situation by the situ- 
ation at present; that is my answer. 

Mr. Stevens. Nowadays the railroads and the shipping trade 
require special styles of cars — live-stock cars, horse cars, refrigerator 
cars, dairy cars, furniture cars, fruit cars, and all that sort of thing — so 
that one kind of car can not be used for the other traffic, and that 
kind of car in one trade can only be used for a limited time during the 
year. Do you contend that a railroad should be required to have all 
of those kinds of cars available all the time for any purpose that may 
be necessary? 

Mr. Moore. Your statement is partially true. I want to remind 
you that live-stock cars are made primarily for live stock, but that at 
present every kind of commodity does not have to have a special kind 
of car, because the same car is used for lumber and coke and other 
commodities. Now, I am not taking the hide-bound position that a 
railroad shall furnish the kind of car and a sufficient numbei'of ca^ to 
accommodate different commodities, because a live-stock car, as I 
have shown, can be utilized for other purposes. A box car can occa- 
sionally be used to carry a crated boar or calf, or something of that 
kind, and I would not make that hide-bound statement. But that 
this equipment must be furnished, according to the time stipulated 
by law, is a proposition that I do not want to get away from, because 
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those words *' reasonable notice^' are so indefinite; they are euphoni- 
ous and catching and sound well, but very indefinite. 

Mr. Bartlett. What would you substitute for the words '' rea- 
sonable notice?" 

Mr. Moore. Well, now, I have so much more confidence in this 
committee than I have in myself that I would say that is one of the 
details that they must arrange; and yet I would rather the specified 
time should be a long one than not to have any specified time at all. 

The Chairman. Would you sav, then, ten days, five days, twenty 
davs — would you prefer that ratner than to use the phrase *' reason- 
able notice?" 

Mr. Moore. Yes, sir. I have affidavits from some fifteen men 
that I would like to put in the record, where men have waited from 
fifteen to thirty, forty, and even sixty days, and many of them have 
had to abandon their shipments entirely. 

Mr. Bartlett. I see from one of these affidavits that one waited 
ninety days. 

Mr. Moore. Yes; and that affidavit is by a gentleman whose 
reputation could not be assailed here or elsewhere. He is known all 
over the countrv, and he is preident of the Sheep Growers' Associa- 
tion of Utah. He makes the affidavit before a police magistrate. 

Now, then, as I said before, you are removed from these things, 
and you can not appreciate the difficulties that the stock men of the 
West have been laboring undei*. 

Mr. EscH. Mr. Peabody, the chief statistician of the Santa Fe 
road, was before us this week, and cited this form of abuse, and he 
used Mr. Mortimer McKenzie as a ' 'horrible example.'' Do you know 
him? 

Mr. MooRE. I know him; yes. 

Mr. EscH. He read from an order for cars which Mr. McKenzie 
used during the last shipping season, and he showed that Mr. McKen- 
zie ordered more cars tnan he used, and I think in one instance ab- 
solutely refused the consignment entirely, waiting probably for a 
more favorable market. What do you know as to the character and 
extent of such abuse, if abuse it is ! 

Mr. MooRE. Yes, and I am exceedingly glad that you have sprung 
that question. Let us make it just as hard on the snipper as on the 
railroad. In all justice a shipper when he orders cars snould put up 
earnest money as a guaranty tnat he intends to ship at the stipulated 
time. This committee would do a wise thing — let us not have this 
legislation one-sided, and, as I said before, we are not hostile to the 
radroads; that is an advantage they should have. There should be 
some good, substantial evidence on the part of the shipper that he 
intends to ship. I have never heard it, and I suppose Mr. 
McKenzie is incapable of such a thing, but we regard that as exceed- 
ingly wrong, to think that any shipper would give notice of what he 
intended to ship and then fail to snip. He should be penalized. 

The Chairman. I think Mr. Peabody, or some gentleman, said 
that the railroads would welcome legislation of this extreme char- 
acter, provided the shipper was required to put up 25 per cent of the 
freight cKarge. Would that be a reasonable stipulation, in your 
judgment ? 

Mr. MooRE. Yes, and even 50 per cent, Now, sir, let us not have 
this legislation one-sided. I would be exceedingly glad to have an 
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enactment of that kind. There is no use of having a law like a jug 
handle — on one side. When the shipper assumes the responsibility 
of ordering a car, he must discharge tne obligation and responsibility 
to the railroad. As an evidence of what he is going to do, he should 
put up his good money. All live-stock shippers who are clients of 
mine would not object to that at all. A man ought to fulfill his 
obligations to the railroad as well as the railroad is supposed to 
fulful its obligations to the shipper. 

The Chairman. If you were legislating, would you make the 
deposit accompany the order for cars ? 

Mr. Moore. I certainlj would, sir. There is nothing harmful in 
that. A man who is going to act in good faith and intends to ship 
does not intend to be influenced by such a thing as the idea that 
the market is going to turn against him. He ought not to be 
influenced by that. I would have him deposit the money. 

The Chairman. Would you make that deposit in the nature of a 
forfeiture? 

Mr. Moore. Sure. 

Mr. TowNSEND. Do you think you speak the sentiment of all the 
shippers of live stock on that subject? 

Mr. Moore. Perhaps not. As I remarked in the fore part of this 
paper, if these regulations were made by shippers they would be 
entirely too drastic and stringent for the railroads. 

Under these circumstances can this committee blame the stockman 
of the West for demanding that the Interstate Commerce Commission 
shall take an additional oversight in seeing that the stockmen of the 
West get reasonable service and that this reasonable service shall con- 
sist in securing cars on legally stipulated notice and, further, that 
prompt transportation to the markets shall be given. 

From the best data obtainable the average speed of stock trains 
into the western markets is not 10 miles per hour. Can this be im- 
proved upon? 

Mr. Hubbard. How did you arrive at that conclusion? 

Mr. Moore. By the evidence of the railroad men themselves and 
by the demand for damages, and partly from actual observation. 
We know the time of starting the train at a remote part of the coun- 
try, and we know the time of arrival, so it is easy to compute the time 
that the train has consumed in making the run. 

Mr. Hubbard. That is one thin^. Have you extended that method 
of calculation so as to cover all the trains and, therefore, enable you 
to speak as to the average speed actually made by all of these trains? 

Mr. Moore. As I said before, in regard to evidence of railroad 
men who run every day and the evidence of stockmen on trains 
who run once or twice a week — of course I would not pretend to 
say that it is absolutely perfect. 

As I said before, some of the roads of this country are exempt 
from the condemnation that we file against most of them, and com- 
petition is to be credited as the cause why they are not all to 
blame. Doud & Kiefer, of Chicago, large exporters and shippers to 
the eastern markets, make the statement that live-stock trains 
carrying their cattle from Chicago to eastern points and the sea- 
board make an average of 15 miles per hour. Egan & Norton, of 
Chicago, another firm that does a large business between Chicago 
and eastern points, state that to the best of their ability they can 
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testify that the average running time from Chicago to eastern towns 
and cities is 16^ miles per hour. The service east from Chicago and 
the service from western points to the different western markets 
may not be on a parity. 

It may be urged that the trains from Chicago east are made up 
as solid trains at Chicago and that they have no '* pickups'' on the 
way east. I will only say that the trains made up at Omaha, 
St. Louis, Kansas City, St. Joe, and Sioux City are solid trains and 
make but very little better showing than the trains that pick up 
stock at the way stations. 

There is too great a difference in railroads making from 5^ to 10 
miles per hour and other roads performing a similar service making 
from 15 to 16^ miles per hour. Now, there is no effort on the part of 
this committee to enact such drastic legislation that it would result in 
hardship to the railroads. We feel that we can not do without rail- 
roads, but neither can railroads do without us. We furnish the busi- 
ness and in return we want reasonable service, but reasonable service 
in reference to the time taken by a railroad to furnish the equipment, 
and the time made in transportation is so indefinite that we want a 
specific declaration in reference to the notice that shall be given a 
railroad in regard to furnishing cars, and we want also to incorporate 
as law, or let the Interstate Commerce Commission decide, whereby a 
good speed shall be maintained. 

The evils practiced by the railroads have become a grievous burden 
to the shipper and producer and it is impossible to silence the com- 
plaints. Under sucn a condition of affairs we feel that this committee 
will not deny the large number of shippers and producers of the West 
the relief they seek. 

Now, gentlemen, I thank you for being so indulgent. I have 
exceeded my time. But remember the two propositions, that we 
would like to have the benefit of the supply of cars and the service 
after the eauipment has been supplied. 

Mr. C. W. Baker, of Chicago. Mr. Chairman, I just want to say 
that the representatives of the Live Stock Exchange are at the service 
of this committee either this afternoon or at any other time that will 
will suit their pleasure. 

I will introduce Mr. McPherson, the president of the National 
Live Stock Exchange, and a resident of Omaha. Before he pro- 
ceeds I would like to ask one or two questions to bring out an 
authoritative answer to one question asked by the chairman of the 
committee, and that was the condition as to the time consumed some 
two or three years ago. 

The Chairman, very well. 

STATEMENT OF MR. THOMAS B. MTHEESON, PEESIDENT OF THE 
NATIONAL LIVE STOCK EXCHANGE, OF OMAHA, NEBE. 

Mr. Baker. You live in Omaha 'and are familiar with the time of 
shipping from Omaha to Chicago, are you not ? 

Mr. McPherson. Yes. 

Mr. Baker. The distance, in round numbers, is about 500 mile?, 
is it not? 

Mr. McPherson. Yes, sir. 
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Mr. Baker. What was the schedule time between Omaha and 
Chicago a number of years ago — the chairman, as you will remember, 
asked what the schedule time was ? 

Mr. McPherson. The present schedule is from twenty-four to 
thirty hours. Ten years ago it was from eighteen to twentv-four 
hours. The freight trains are not run upon the same schedules, as 
some are called local trains, which stop in transit picking up other 
shipments, but the best time of the freight trains is twenty-four 
hours from Omaha to Chicago. 

Mr. Baker. Do they perform schedule service? 

Mr. McPherson. They do not, as a rule. 

Mr. Chairman and gentlemen of the committee, I shall take up 
but a very few minutes of time. I feel that the presentation of our 
case by Mr. Moore has been so able that it will be a repetition for me 
to go over the points that he has discussed. 

There have Deen some questions proposed in the minds of the 
committee as to whether or not the entire live-stock interests of the 
country is specially interested in this measure before you. The 
National Live StocK Exchange, through the courtesy of the chairman 
of this committee, has sent here its president and secretary to bespeak 
for the shippers and stock growers of the country some remedy at 
the hands or this Congress or the abuses under which we are suffering. 
The proof of these abuses must be patent to every member of this 
committee. It lays before you in the shape of affidavits, it has come 
before you in the shape of statements maae from almost every quar- 
ter of tne western country, and the reason for these complaints arises, 
if I may use the term, from a mania which I will designate ^'terrible 
tonnage.'' 

Prior to the adoption of this mania by the railroad magnate and 
his managers it was possible to secure upon a consignment of 
20 carloads of live stock what was called a special train, run upon 
a special schedule, which was passenger time, that schedule cover- 
ing in mountainous districts 20 miles per hour upon the average, 
and across the plains 35 to 40 miles per hour, and landing our hve 
stock at the market destination in such a condition as to secure 
the minimum of shrinkage and the minimum of destruction of property 
in the matter of bruises and cripples. The present system compels 
us to place our live stock upon long freight trains, on which there 
may be 65 carloads or more of dead freight, the enormous weight of 
the dead freight being such that every time the train stops or 
attempts to stop the concussion and jar is such as to almost 
throw the live stock from their feet; and while a maximum speed 
of less than 10 miles an hour is maintained, as has been shown to 
your committee, that is not the worst feature of the case. The worst 
feature of the case is the bruising and the maiming of the cattle, so 
that when they arrive at market they are not in a marketable condi- 
tion. 

The matter of rates has been referred to here, and I want to say to 
you gentlemen that it is not for the live-stock shippers so mucn to 

Question the rates as it is the service. When we order cars from a 
efinite shipping point for our cattle, and are told that we can bring 
them to that shipping point at a specified time, and arrange to do so, 
many of our cattle being perhaps 50 mil»s or more from that railroad 
station, and we drive the cattle to the station, and upon arrival there 
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we find that there are no cars, and hold them at a tremendous ex- 
pense, the shrinkage is very great, and shrinkage is the bane of every 
cattleman's existence. The moment you start a steer from his home, 
whether in the feed lot in Nebraska, Iowa, Illinois, or any locality, or 
from the range, that moment the steer begins to shrmk, and the 
shrinking increases with the increase of time required to transport 
that animal to market; and the value of the animal decreases in 
accordance with the manner in which he is handled in transit. 

There are therefore two points in this case which are absolutely 
essential to the welfare of the cattle industry of this country, and 
this live-stock exchange, of which I have the honor to be president, 
and the South Omaha Live Stock Exchange, of which I have the 
honor to be president, is here to say to this committee that unless 
we can get some remedy — if the present bill does not cover the case — 
then, in your wisdom, give us something that does. We feel that 
when you know the situation as we know it, when you know that this 

freat live-stock industry is being depressed and the value of property 
epreciated and our profits taken away from us and turned into 
losses by reason of the failure of the railroads companies to give us 
the facilities to get our stuff to the market — when you know that, it 
does seem to me that the power is within the hands of the lawmakers 
to whom we come suppliant, and ask you to protect this industry. 

Mr. Bartlett. Who bears the loss of shrinkage ? 

Mr. McPherson. The owner of the stock. 

Mr. Bartlett. The man who sells them? 

Mr. McPherson. The man who owns them, the man who raises 
and fattens them, the man who ships them to market. 

Mr. CusHMAN. Is it your judgment that this sad situation you 
describe is due to carelessness or inattention on the part of the rail- 
road companies? 

Mr. McPherson. The ''terrible tonnage," as I said before. The 
railroad magnate can not see anything but tonnage. He sleeps on 
it, eats on it, and dreams of it, and he forces us to pay the penalty. 
That is the fact as it is. As has been explained, prior to this mama 
our cattle were carried upon special trains upon special times, deliv- 
ered to the market within a reasonable time, and we could count, 
in every instance with few exceptions, upon securing equipment at 
that time. 

Mr. CusHMAN. Isn't it also true that the tremendous increase in 
business, the tremendous increase in tonnage, has forced the railroad 
managers to adopt this tonnage system in order to make the Umited 
equipment they have perform the work? 

Mr. McPherson. Granting that statement, we ask that the rail- 
road companies, who are receiving benefits from us, certainly com- 
mensurate with the requests we make — ^we ask that they be required 
by law to furnish us 

Mr. Adamson. It is not always necessary to mix up brick and 
lumber and live stock in trains? 

Mr. McPherson. Absolutely unnecessary, and the mixing up of 
commodities is such a detriment to the live-stock interest that our 
property is being, damaged thereby. 

Now, gentlemen, it is not only the West which has an interest in 
this proposition. Every item of cost or loss that you add to the 
producer will come eventually out of the consumer, because it raises 
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and increases the value of the product that he is obliged fo buy* 
The East is just as much interested in this proposition as the West. 
We do not want you to think that it is class legislation, for it covers 
the entire country, and it is the entire countrv that is asking for it. 
I feel that in your wisdom the committee will be able, if the provi- 
sions of the present bill are not satisfactory, to produce a bill that 
will be satisfactory and will be capable of accomplishing the proper 
ends without injury to any other commercial interest. 

The Chairman. In regard to the matter of shrinkage, is it not 
true that shrinkage has an effect upon prices ? 

Mr. McPherson. Yes, sir. 

The Chairman. For instance, take two steers of equal value in 
other respects: One goes into the market after two days on the cars, 
and has suffered a large loss from shrinkage. The other goes into 
the market after two hours- in transit. Does not the buyer take 
into consideration the fact that the one has shrunk — that is, that 
the contents of the bowels and stomach have disappeared in one 
case, while in the other case the stomach and bowels are full, and 
does not that affect the price? 

Mr. McPherson. Absolutely, sir. 

The Chairman. Do you not get a better price relatively for the 
steer that has shrunken than for the one that has not ? 

Mr. McPherson. No doubt of it in the world. The facts are, 
upon shipments made in the last year under the present tonnage 
system, the owner of the cattle, following those cattle to market, 
if there had not been a designated brand on them, would not know 
them at their destination because they had fallen away so and 
had become what we call feeders or canners. 

The Chairman. How long does this shrinking process go on before 
the solids are affected — that is, before the gut tat is consumed? 

Mr. McPherson. About twenty-four hours, I should say. 

The Chairman. Up to that time the shrunken steer, pound for 
pound, is worth more than the steer that is not shrunken? 

Mr. McPherson. Undoubtedly. That is what I intended to say. 

Mr. Wanger. As to that twenty-four hours, the further shrinking 
deteriorates the cattle 

Mr. McPherson. The longer the period between the loading and 
the marketing, the greater the shrinkage, and the more the shrinkage 
the greater the animal depreciates. 

The Chairman. If that is strictly correct, isn't it true that the 
animal will shrink during the first twenty-four hours very much more 
than he will in the second twenty -four hours ? 

Mr. McPherson. The fluids pass from him in the first twenty- 
four hours, and those are replaced at the market point by watering, 
and the process which he goes through before being sold. 

The Chairman. A steer that has been confined forty-eight hours 
in the cars, and is dumped down in the muddy pens, does not eat 
anything and does not drink anything? 

Mr. McPherson. No; and we lose the entire shrinkage. 

Mr. Kennedy. In the shipping of live stock would it be practical 
to provide that trains carrying live stock should not carry any heavy 
freight? 

Mr. McPherson. I should think so, and that would certainly be a 
great remedy. 
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Mr. TowNSEND. Would not that be injurious to the man who had 
a single car of stock? 

Mr. McPherson. No ; it would be added to the cattle train as it goes 
through. 

Mr. TowNSEND. But there are are not always enough cars for the 
cattle train when he gets ready to ship. 

Mr. McPherson. He would have to wait until he could get a car, 
and it would be picked up by the next cattle train. The man who 
only has an individual car of steers is the man in the farming districts 
adjacent to the railroad, and in the event that he can not make a 
shipment to-day, he can make it to-morrow, so that he is not in the 
same relative position as the man on the range with a large herd and 
is 50 to 100 miles away from the station, and who is compelled to 
take those cattle from their home and drive them to reach the train. 

Mr. Kennedy. Might not some regulations tend to correct these 
abuses, some sort of a provision that the trains should run on a sched- 
ule of their own, and raster? 

Mr. McPherson. That is entirely possible, and would work no hard- 
ship on anybody. The little fellow could combine with his neighbor 
ana make up a train just as he used to do prior to the present con- 
dition. 

(Adjourned at 12 o'clock to meet again at 1 .30 p. m). 



Committee on Interstate and Foreign Commerce, 

House of Representatives, 

Friday, March 27, 1908. 
The committee met at 1.30 o'clock p. m., Hon. William P. Hepburn 
(chairman) presiding. 

STATEMENT OF ME. J. W. MOORE, OF CHICAGO, ILL.— Continued. 

The Chairman. You are a member of the Stock Exchange of Chicago? 

Mr. Moore. I am a member of the Live Stock Exchange. 

The Chairman. How large an organization is that? 

Mr. Moore. The secretary of that exchange is here and he can give 
you the figures. 

Mr. Baker. In round numbers it is 700. 

The Chairman. They are commission men? 

Mr. Moore. Mostly; some of them are buyers. 

The Chairman. What proportion of them are buyers? 

Mr. Moore. I will call on the secretary to give that information. 
The chairman asks what proportion of the Chicago Live Stock Ex- 
change would be buyers. 

Mr. Baker. Twenty per cent. 

The Chairman. How are prices for Uve stock fixed in your State? 

Mr. Moore. Mr. Chairman, in one sense the prices are not fiLxed. 
That is, there is no prearranged agreement on tne part of the com- 
mission men or the buyers, either, so far as I know. I would say in 
answer to the question that prices are made simply by competition. 

The Chairman. By competition? 

Mr. Moore. Yes, sir. 

The Chairman. Is there not an almost invariable and absolute 
uniformity of price? 
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Mr. Moore. Well, now- 



The Chairman. Take, for instance, the highest grade of shipping 
steers; there is a uniform price that is offered by every man at every 
hour of the day on a given day, is there not ? 

Mr. Moore. No, sir; there is not any uniformity. 

The Chairman. Is there any competition in the sense of one man 
raising the bid of another man? 

Mr. Moore. Oh, yes, sir; not only by a small sum, but by a large 
sum; and if you want me to illustrate I will take a sale that I made 
there on last Wednesday of a load of stock that was considered prime, 
and I was bid 6.75 and 6.80 by a number of buyers, and I finally 
found a man who gave me 7 cents a pound for that particular load 
of stock. 

The Chairman. And the others offered you the same price? 

Mr. Moore. No, sir; they offered me 6.75 and 6.80. I found but 
one man who was willing to give me 7 cents a pound. 

The Chairman. Do you buy? 

Mr. Moore. No; I sell. 

The Chairman. What fixes in your mind in the early hours of the 
market on a given day the price you shall ask for those steers ? 

Mr. Moore. That is somewhat diflicult to explain to a man who 
has had no experience; but I think I can explain it to you, Mr. Chair- 
man. I institute a comparison in my mind as to what the value would 
have been, sav, the day before, and then I take into consideration 
the receipts, the probable supplies, and I take into consideration the 
demand that I may know of, that exists.* 

The Chairman. What hour of the day does the market open? 

ifr. Moore. Our cattle market opens at 8 o'clock. 

The Chairman. Have you at that time a knowledge of the receipts 
of cattle that will enter into the market that day? 

ifr. Moore. Yes, sir; not only at Chicago, but at all other markets. 

The Chairman. Then cattle that arrive at a later hour than 8 
o'clock in the morning do not enter into the market that day? 

Mr. Moore. Oh, yes, sir; they enter into the market. We have a 
closing, which is 3 o'clock; but I want to explain to you, if you will 

{)ermit me, why the early market hours are better than the hours 
ater in the day. The eastern buyers, of whom we have a large num- 
ber there, are anxious to secure their cattle as early in the day as 
possible in order that they may be shipped out the same day. Some 
of the trains eastbound leave at 2 o'clock and others at 4 and others 
at 6, and on account of their disposition to get these cattle as early as 
they can, because they have prepared for that shipment, they are 
active competitors with the packers and with one another early in the 
day; but once their supplies are secured and they are practically out 
of the market, then it becomes a one or two man market, and the 
prices somewhat later in the day are often not so good as the prices 
secured earlier in the day. 

The Chairman. What classes of cattle do the eastern buyers buy? 
Mr. Moore. Mainly good cattle, but here of late years there has 

Suite a demand sprung up for the inferior grades. Pittsburg and 
leveland, Ohio, and even some New York buyers have been buying 
an inferior grade of cattle. But the eastern demands mainly call for 
good cattle. 
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The Chairman. Is it not true that in the mutual altercation be- 
tween buyer and seller the subject of controversy is the grade rather 
than the price? 

Mr. Moore. They both enter into the trade. 

The Chairman. On this hypothesis, that grades are fixed and 
prices are fixed ? 

Mr. Moore. Oh, sir, the prices are not fixed, not as you would go 
and mark up on a blackboard the price of wheat or com. There is 
Quite a diversity of opinion as to tne grade of cattle, and also as to 
tne price. The prices are not fixed. 

The Chairman. They are not fixed in the sense of a ukase fixing 
them, but is there not a general, common understanding among aU 
of the buyers as to the prices that for a given day are to be paid for 
the respective grades of cattle ? 

Mr. Moore. Mr. Chairman, as I understand it, I would say no, 
unequivocally, because the prices vary so much. There may be a 
variation of 25 or 50 cents a hundred from 8 o^clock in the morning 
until 3 in the afternoon. 

The Chairman. Are those increases in price fixed by the later 
information that comes into the market during that day? 

Mr. Moore. Yes and no. The prices are fixed from this consid- 
eration, that the receipts will not prove to fill as we want them. 
For instance, the estimate early is 25,000, and later we find that the 
receipts do not fill, and receipts are cut down to 20,000. That 
would be an important factor in determining the market. That 
would be a factor. Then the one that would have the most effect 
would be additional orders coming in from the eastern cities and 
towns that the buyers probably do not know of early in the morning. 
For instance, if a buyer from New York or Pittsburg would go out 
with an order of eight or teti loads, and before noon he should get a 
wire from the eastern cities that they wanted the order doubled, for 
instance, that would make him an active competitor, and would 
change his estimate on a certain grade of cattle. Whereas early in 
the morning he would only bid 5 cents per pound, if he went out 
later in the day with this order and found that this particular grade 
was scarce, he might raise his early price a quarter of a doUar a 
hundred. Have I made it clear? 

The Chairman. These eastern shippers or buyers buy for export, 
usually? 

Mr. Moore. Not for export exclusively. There are large houses 
to be supplied. We have two buyers on our market there who buy 
for Washington, here. Others buy for Cleveland and some for 
Pittsbu^. 

The (Jhairman. Do you understand there is any buying of live 
stock for the Washington market ? 

Mr. Moore. Oh, yes, sir; Eagan & Norton buy there every week 
for some abbatoir down here; I do not know who these people are. 
My documentary evidence will show that. 

The Chairman. What class of cattle command the highest prices; 
cattle for export ? 

Mr. Moore. No, sir; there is a grade of cattle that are shipped 
to Boston and New York that command the highest price. 

The Chairman. Cattle shipped to Boston and New York are 
largely export cattle? 

37222—08 13 
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Mr. Moore. I do not know of any exporters that are shipping from 
Boston, but there may be. 

The Chairman. What Atlantic port ships the larger number of 
export cattle ? 

Mr. Moore. I would say New York. But I have not statistics to 
back that up. Dowd & Kiefer, of our city, while they ship some 
by the Canadian routes, yet tell me their shipments are mostly from 
New York. 

The Chairman. Much the largest portion of the export cattle go 
from ports of the United States, do tney not ? 

Mr. Moore. I think so. 

The Chairman. And it is only comparatively the few that go 
through any foreign port ? 

Mr. Moore. I tninK that is true. 

The Chairman. These cattle for the eastern markets are those 
that are active in the early part of the day; that is, they are those 
which are actively in the market in the early part of the day? 

Mr. Moore. Yes, sir. I would say that the market would average 
highest while the buyers for eastern markets are competitors. 

The Chairman. Aiid that eastern market is set aside about what 
hour of the day ? 

Mr. Moore. They usually close about 12 o'clock, unless they antic- 
ipate a short run the next day, in which case they will probably keep 
on buying and hold the cattle over until the next day. If their idea 
is that the receipts will be shorter next day and they can get a supply 
of cattle for two days they will keep on buying up to 12 o'clock, and 
the cattle bought in the early part of the day are shipped out the 
same day, and those bought in tne later part of the day are probably 
held until the next day. 

The Chairman. Then, after they have supplied their demands, the 
market begins to recede ? 

Mr. Moore. Oh, yes; it becomes a slow market, as a rule, unless 
conditions are such as I have described a while ago. 

The Chairman. After the eastern shippers are suppUed, who buys 
after that? 

Mr. Moore. Our local packers. 

The Chairman. Your local packers ? 

Mr. Moore. Yes, sir. 

The Chairman. What do you know about the uniformity of the 
prices that they pay? 

Mr. Moore. I will state this to you, that they buy the cattle just 
as cheaply as possible ; but as to any uniformity, as to any agreement 
being made that certain classes of cattle shall only command a certain 
price, I am in ignorance with reference to that. If there be an ar- 
rangement on their part of that kind, I do not know of it. 

The Chairman. I am not asking about arrangements that are the 
result of verbal agreements, but I am speaking of an understanding. 
Is there active competition? 

Mr. Moore. Oh, I think so. 

The Chairman. Among the local buyers? 

Mr. Moore. Yes, sir. 

The Chairman. Do you believe there is? 

Mr. Moore. No, I do not ; and I would like to assign a reason, if you 
will permit me. 
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The Chairman. Sureljr, surely. 

Mr. Moore. And that is that any arrangement, even if there should 
be an arrangement, would be impossible of execution from the fact 
that we all kuow that great minds differ, and the judgments of these 
buyers differ so greatly that there could not possibly be any arrange- 
ment. 

The Chairman. That would be a disagreement in regard to grade 
and quality? 

Mr. Moore. Yes. 

The Chairman. And not with regard to price? 

Mr. Moore. The price is determined largely by the grade. 

The Chairman. But where there are two bunches of cattle of 
similar grade is there anything like active competition? 

Mr. Moore. I think so. 

The Chairman. On the price? 

Mr. Moore. I think so; and let me assign a reason. The price 
varies between the buyers for the packers anywhere from 5 cents to 
35 cents a hundred, and it is a daily occurrence. 

The Chairman. A daily occurrence? 

Mr. Moore. Yes. 

The Chairman. On precisely the same grade of cattle? 

Mr. Moore. Not only the same grade, but on the same identical 
load of cattle. 

The Chairman. On the same identical load of cattle? 

Mr. Moore. Yes. 

The Chairman. Then you know of instances in which there is 
activity and competition shown by raising bids one over the other? 

Mr. Moore. I experience it almost daily. 

The Chairman. That is all. 

Mr. Stevens. I would like to have this made clear. As I under- 
stand, you suggested two things to be done — first, to supply the cars 
within a reasonable time or within the time fixed, and, second, to 
move them promptly. 

Mr. Moore. Yes. 

Mr. Stevens. Those are two things. 

Mr. Moore. You understood me correctly. 

Mr. Stevens. As I understood it. Now, as to the supply of cars, 
you stated that you were also willing that the penalties should be 
reciprocal; that is to say, that the obligations should be reciprocal; 
that is, the person who asked for the cars should be obliged to take 
them and pay for them within certain limits, and if the railroad did 
not supply them they should be penalized within certain limits. 

Mr. Moore. Yes. 

Mr. Stevens. You and Mr. McPherson also asked that the tonnage 
system be changed. Do you consider th9,t the rates that you pay 
now or have been paying, in view of the change of conditions as to 
wages and cost of supplies and things like that, would warrant you in 
having those things to be done that you ask without any change of 
rates or a considerable change of rates ? 

Mr, Moore. Well, sir, on the face of that proposition I would have 
to answer you that, whether the rate be changed or not, their probable 
profits would not be so great if they ran these trains in smaller 
sections. 
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Mr. Stevens. You would not care for any law that required stock 
trains to be run solid ? There are cases where there would have to be 
mixed trains, I presume. 

Mr. Moore. Oh, yes, sir; necessarily there would be mixed trains 
up to a certain point. They might be run as mixed trains to some 
junction point and there merged with a stock train. It would be 
impossible to run all trains solid. We do not require impossibilities 
at all from a railroad, and it is impossible to have exclusive stock 
trains on these short branches. 

Mr. Stevens. Do you desire any preference above other traffic? 
That is to say, stock is a very perishable commodity, and deteriorates 
faster, and all that. In view of that, do you demand by law a prefer- 
ence as against other traffic such as the dead traffic that you spoke of? 

Mr. Moore. Oh, no, sir. I am not demanding. I am perfectly 
willing to have a law enacted that will give the Interstate Commerce 
Commission the supervision of such details as that and to have an 
arrangement made whereby persons shipping all kinds of commodi- 
ties shall know within a reasonable time what kind of speed they are 
going to make. For instance, take a train out of Omaha to Chicago; 
it looks reasonable to us that a schedule should be made that they 
would be able to live up to and nm their trains on; but we do not 
want to have any preference over other commodities. 

Mr. Stevens. You demand that through traffic should have a 
preference over local traffic? Supposing that the Chicago North- 
western road, for example, running from Omaha to Chicago, should 
claim that if they ran through trains on the time that you stated, it 
would materially interfere with their local passenger and freight 
traffic, and that they could not do both witn the track that they 
have; would you have us give the Commission authority to require 
that those through trains from Omaha should have the preference 
over the local traffic from Iowa and Illinois ? 

Mr. Moore. I had not thought of them. I do not see why they 
should be entitled to preference. 

Mr. Stevens. You do not think there ought to be any preference? 

Mr. Moore. It does not occur to me that there should be; and 
once there is a regulation making a specific limit, a limit of how they 
should run, then it will be to nobody^s interest to have a preference. 

Mr. Stevens. Some of the railroad witnesses who were here the 
other dq,y told us that these railroads have regulations in the fur- 
nishing of cars, and that they do distribute their forces the best they 
can, and fairly, and they give each shipper his proportion, and get the 
cars to him in the best way they can and as quickly as they can. 
Could the Interstate Commerce Commission make any different 
regulation from that? 

Mr. Moore. Yes, sir. 

Mr. Stevens. In what way? 

Mr. Moore. Without any reflections on the railroads, the Inter- 
state Commerce Commission could test the truthfulness of the state- 
ment you have just uttered as coming from the railroads. It is one 
thing to have perfect freedom in going as slow as you please, and it is 
another proposition entirely to have to run their trains at a minimum 
speed limit, and I have often remarked that necessity is the mother of 
invention, and when they are required by law to make this minimum 
speed limit the railroads will find the way to do it. As proof of that. 
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I have shown, I think conclusively — it is conclusive to me, at least — 
that what is being done and has been done can be done by other 
roads, and the traffic service out of Chicago to eastern points is so 
incomparably better than the service into Chicago that it begins to 
look to us as though the conditions might be improved by the western 
roads into Chicago and the other western markets. 

In reference to the supply of cars, I have not a lingering doubt in 
my mind but what at competitive points the cars are supplied. 
If it were not so, I think in all the damage suits and the claims for 
damages that we find piled up in the different houses at the different 
markets there would be some complaints from a competitive point. 
And I am not saying that there are none. But so far as my experience 
goes the complaints as to the supply of cars are frqm points that are 
not competitive, and the testimonv of several of the complainants 
here is tnat while they have been herding their flocks and herds on 
the prairies there, they have seen not only 1, 2, 3, 4, or 5 cars, but as 
high as 10 or 20 cars — live-stock cars — pass them loaded with other 
commodities. 

Air. Stevens. Now, undoubtedly that is true. What should vou 
say to a proposition, then, like this? A large manufacturing plant 
or a community needs coal for its daily operations, and they demand 
that coal just as strongly as you demand your transportation. If 
those stock cars are not loadea-with coal, but run through without a 
load, you get your transportation, and the town or the plant shuts 
down. If these stock cars are loaded with coal you lose j^our trans- 
portation. The facilities of the road are such, with but single track, 
short sidings, lack of cars, and one thing or another, that they can 
not do both. How would you remedy that? 

Mr. Moore. On that assumption I would say there would be no 
remedv. On that assumption and that presentation of the subject 
I would say there would be no remedy. But once this is given the 
dignity of law, . and the companies are comj)elled to furnish cars, 
they will find the way to do it; and they have assumed that obligation. 

Mr. Stevens. Yes; they are common carriers and assume to do 
the best they can. Now, you take a railroad such as the Frisco road, 
which was represented here the other day. They do considerable 
cattle business, and a large fruit business, and some coal and some 
lumber business, so that they have to have quite a number of different 
kinds of cars. They do not move a great many strawberries, as I 
recall it. The strawberry season is about three weeks in Missouri 
and Arkansas. If they rurnish enough strawberry cars or can get 
enough strawberry cars, it may diminish their financial capacity to 
furnish cars in another line. Is it not probably true that a road like 
the Frisco road, or many of those roads in the West, has not financial 
ability enough to furnish all the special cars of the kinds that are 
necessary for the maximum supply that is needed throughout the 
year? Those strawberry cars could only be used a few months in 
the year. 

Mr. Moore. It is hard for me to place any Umit. on the abiUty of 
the railroad to furnish any certain number of cars. But do you not 
see that when they transport a part of these strawberries they are 
discriminating against the remainder of these owners that do not get 
a chance to go to town to get the strawberries ? 
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Mr. Stevens. That is true; but in what way can the law require 
the railroads to furnish money to buy this equipment, to make the 
trackage, and to make the terminals? In what way can we do it? 

Mr. Moore. That hypothetical question of yours would indicate a 
condition of things that I deny. 1 think the Senate hearings would 
justify me in saying that the number of engines and the number of 
cars has perhaps grown just as fast as or faster than the commerce of 
the country. 

Mr. Stevens. It may not be altogether the number of engines and 
cars ; it may be the condition of the track, and especially the condition 
of the terminals. Now, the terminals are congested. Supposing 
they have the number of citrs, but the terminals are not sufficient, ana 
the construction of terminals in the cities will require the expenditure 
of vast sums of money. In what way can we require the railroads to 
furnish those facilities ? And that is one of the things required by the 
Smith-Culberson bill; they lay down four propositions as to the duty 
of the carriers, and one of them is to furnish these terminals. How 
can we compel them to furnish terminals, supposing they do not do 
it voluntarily ? What would you provide as a penalty ? Suppose the 
Frisco road says, ^^ We have got cars enough, and we have got equip- 
ment enough, but we can not get terminals in Kansas Gty and St. 
Louis; we have not the money to get them,'' and if we penalize them 
as we would under this bill it drives them into a receivership; what 
have you to suggest as a way in which we could compel the Frisco 
road to do its work? 

Mr. Moore. Of course, if I grant all these premises the conclusion 
would be inevitable. If I grant that they have not the money to pur- 
chase this equipment, and if they did it would drive them into a 
receivership, if I grant all that you presume, there is no dodging the 
conclusion; but the presumption on my part and the presumption on 
those who have had experience with railroads is that their finances 
and their resources are not easily exhausted, and undoubtedly when 
thej^ pushed their railroad through a given territory they did assume 
obligations to the people to carry the traffic. 

AG. Stevens. Did they assume an obligation to take all -the busi- 
ness that the country^ affords at the time that the people wanted it 
should be moved ? Was that the obligation that they assumed ? 

Mr. Moore. Then what did they assume? 

Mr. Stevens. That is what I am asking you. 

Mr. Moore. The theory heretofore is that they shall do all these 
things in a reasonable manner. That word "reasonable'' here of late 
has Failed to have very much meaning, because it is so indefinite ; it is 
capable of so manv constructions that it has lost its meaning, and we 
just want a simple definition of what "reasonable" is in reference 
to the time 

Mr. Stevens. That is what I want to get at. Supposing we fix a 
time, and the railroads can not comply, as many or them can not? 
I presume that situation is true. Now, what are you going to do 
about it? 

Mr. Moore. I would just say that in the prosecution of a suit for 
damages those extenuating circumstances surely would be taken into 
consideration. We are not here to require impossiblities; we are 
simply wanting the railroads to Uve up to the possibilities that are 
open to them. For instance, take this matter of preferred freight; 
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have that eliminated. Also the piracy of cars. ^Vhile we do not want 
any legislation on that particular point, yet let that be in the hands 
of the Commission to consider that. While the piracy of cars is 
something that is foreign to any demand that we might make here, 
yet it is an evil that has grown up between the roads, and once these 
reasonable requirements are made of them, they will provide against 
that evil. It is a matter of common comment that when a car gets 
away from a company it takes it a long time to get back. Once tney 
are required to furnish this eauipment promptly, there will probably 
be an arrangement between tne roads themselves as to the return of 
these cars. 

Mr. Stevens. You think that is better than a compulsory ex- 
change ? 

Mr. Moore. Oh, now, I would a whole lot rather trust the wisdom 
of this committee to work out such details than to make any sugges- 
tions myself. 

Mr. Stevens. I just called your attention to the fact that the 
Smith-Culberson bill provides five different separate obUeations of 
the railroad companies. First, to furnish sufficient facilities and 
appliances; second, to furnish transportation as defined in the Hep- 
burn bill; third, to furnish stations and suitable cars and equipment; 
fourth, to furnish exchanges, and, fifth, to receive exchanges of cars. 
The only proviso excusing them is this, that whenever, by reason of 
an accidental or unavoidable cause which can not reasonably be 
provided against by the use of reasonable foresight and diUgence, a 
raihoad fails to do it, and does it as soon as it can afterwards, then 
the penalty shall not apply. That is the only excuse that the railroad 
can offer as a defense tor not fully complying with those obligations. 
Would a lack of financial ability to furnish cars be included as one of 
those causes ? In other words, would not this bill drive some of the 
raihoads into a receivership necessarily ? 

Mr. Moore. I would say if that claim were made in court re- 
peatedly, and the penalty was enforced, it would seem to have that 
effect. 

Mr. Stevens. I think we all sympathize with the necessities of 
of the people in the West. I do not think they have been treated 
fairly. But if we passed this bill as those people ask us to, with 
those five obhgations, and with no wider derenses against them, it 
seems to me that it necessarily drives a good many weaker con- 
cerns to the wall right now. 

Mr. Moore. You are alluding to one phase of the subject that we 
Jrom Chicago have not included in our discussions. 

Mr. Stevens. Ought you not to include it ? 

Mr. Moore. I emphasized the fact this morning that we are not 
insistent on any particular form of bill, and I see what you are allud- 
ing to, and that is to the exchange of cars. I want to be frank and 
candid with this committee and say to you that personally I do not 
know what views these other gentlemen entertain, but I regard that 
as a kind of academic question which is perhaps beyond our solution, 
and I think that an enactment could take place at the hands of Con- 
gress that would perhaps eliminate that; or I will go so far as to say 
that I would not jeopardize a bill by a handicap if it is considered as 
a handicap. 
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Mr. Adamson. If a railroad, considered as a public instrumentality, 
does not serve its purposes and accommodate the people, what busi- 
ness has it got out of the hands of a receiver? Are not you and the 
people tributary to it just as well off if it does go into the hands of a 
receiver? 

Mr. Moore. That is a query which I have tried to answer in two 
or three ways. 

Mr. Adamson. I have known of two or three cases of railroads 
where the country was a great deal better off when the roads were in 
the hands of receivers. But what is the fact? Does each railroad 
penetrating a particular territory canvass in a way that territory 
and know just about what cattle will be moved and when it will be 
necessary to move them? 

Mr. Moore. So far as I know, a large part of this territory is can- 
vassed by just such solicitors as you speak of. 

Mr. Adamson. Then they have a pretty accurate idea what quan- 
tities of cattle are to be shipped and when they will have to be moved? 

Mr. Moore. Yes, sir. 

Mr. Adamson. Then it would be possible for most of them to sup- 
ply reasonably the demand for cars without danger of a receivership, 
if they tried as hard to argue themselves into it as they do to argue 
themselves out of it ? 

Mr. Moore. Most assuredly. 

Mr. Stevens. You ask two things, first a suitable car supply, and, 
second, changing the tonnage system and moving freight m a dif- 
ferent way, in a more expensive way than the way that is in vogue 
now? 

Mr. Moore. I think you have misapprehended my position in 
regard to the tonnage system. I simply have had some talk about 
the tonnage system to account for the delays that occur. I am not 
here to advocate the abolition of that. That is one of the things that 
I would not take from the railroads. In the adjustment of all these 
matters I suggested that as a remedy in the final adjustment of mat- 
ters, and arriving at a state of things that will permit them to make 
a faster speed limit than they now make, that may beone of the ele- 
ments, but I am not insisting on that being incorporated as a law. 

Mr. Stevens. No. 

Mr. Moore. I just suggested it as one of the means of correcting 
the evil. 

Mr. Stevens. The point I want to get at is this. You ask for 
things that probably ought to be done, in a way, but to do them it 
will cost considerably more money, will cost the railroads more, will 
make it necessary for them to furnish more cars, to have more on 
hand that they do not use, and which will make it cost more to move 
the freight, if the way in which they move it now is the most eco- 
nomical method, and I assume that they try to do it in the most 
economical method. Now, if the thing that you ask will cost more, 
and either increase their expenses or reduce their revenues, I want to 
call your attention to the condition of things before this committee 
We have had hearings on twenty-two bills affecting passenger rates, 
either increasing their burdens or decreasuig their revenues. We 
have had hearings on eleven bills on freight rates, either decreasing 
their revenues or increasing their burdens. There are seven bills in 
all with reference to car shortage and car supply. You see we are 
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confronted with the proposition of a larger demand for decreasing 
the revenues of the raiboads and decreasing the burdens of the people 
than we are for increasing its facilities. That is our record, and we 
are here to serve the people. 

Mr. Moore. On that rate proposition I have some views, but they 
are probably entertained by members of this committee and others. 
The rate question is a very difficult one to arrive at any just conclu- 
sion on at the present time. A reasonable rate^ or any kind of a rate, 
has no meaning to me whatever until you furnish me a basis. 

Mr. Adamson. Compare it with some rate? 

Mr. Moore. Yes. Until you furnish me a basis from which I can 
make a reasonable conclusion, it has no meaning. That basis is one 
that you are so familiar with, and which you have read so often here, 
that I will not dwell on it. 

The Chairman. On the subject of rates generally what is your 
opinion? Are they or are they not reasonable? 

Mr. Moore. I have not an idea on earth, Mr. Chairman. 

The Chairman. You occupy such a position, between the shipper 
and the consumer, that you do not very much" care; in your busmess 
it does not matter? 

Mr. Moore. I am both a producer and a commission man, and I 
have a deep interest in the rate question, not only in the passenger 
rate, but also in the freight rate; and yet when you talk to me about 
a reasonable rate it has no meaning on earth to me imtil you furnish 
me a basis from which I can deduce a conclusion, and that basis is the 
value of railroad property plus their current expenses. That is aca- 
demic and is foreign to this, and I do not want to inflict any theories 
on you. I beg your pardon for that. 

^Ir. EscH. In that connection — you may answer or not, as you see 
fit — would you favor a physical valuation of roads in order to get 
your unit, your standard ? 

Mr. Moore. I will make a reply by asking you another question. 
Is that physical valuation an impossibility ? 

Mr. EscH. The States of Wisconsin, Michigan, and Texas each have 
physical valuations. 

Mr. Moore. We, as reasonable producers, want these railroads to 
flourish. No other agencies have developed the commerce of this 
country as railroads have, and I want them remunerated. But I do 
not want the legislation and privileges that they enjoy to absorb all 
the profits, to the exclusion of the prosperity of the producer. I 
want them to be amply rewarded for everything they do, but when 
they inflict unreasonable hardships on us, naturally we object. For 
instance, men out on the plains there have been forced to abandon the 
shipment of their stock to market; and we have the divine spectacle 
preseiii/ed to us every day of the same cars that we need, these cars 
that were undoubtedly constructed and intended for our use, diverted 
from the purpose for which they were constructed and used in an- 
other channel, loaded with something else, which may be necessary 
for some other department of commerce; I am not denying that; and 
then we begin to think it is time to come down here and have a friendly 
chat with you folks in reference to some remedy. 

The Chairman. You speak of this diversion; you have referred to 
that a number of times. 

Mr. Moore. Yes, sir. 
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The Chairman. And I think you once said something about men 
seeing cars such as they needed and could not obtain going past them 
loaded with other commerce. Do you mean that they go in the same 
direction in which they desire their stock to move ? 

Mr. Moore. The stock was located at a given point, and the cars 
were running east, and Chicago was located east of that point, and 
they were going in the direction our stock ought to have gone in. 
At Hannibal, Mo., I have seen cars loaded with lumber going east 
from there when we were waiting to get cars for Chicago, St. Louis, 
and Buffalo, N. Y. Now, the question is whether those cars shall 
be diverted from the purpose for which they were evidently intended 
and constructed and used for the transportation of these other com- 
modities. 

The Chairman. We have heard this statement made, that a num- 
ber of cars would be ordered at a particular station ; they were fur- 
nished, and the shipper would refuse to receive them. His stock was 
not ready. Would you insist that it was a diversion to load those 
cars eastward with other merchandise? 

Mr. Moore. Whenever a shipper is guilty of that, he should be 
penalized right there on the spot. 

The Chairman. But that is not an answer to the question. I 
am asking you whether you would regard such a transaction as a 
diversion from a legitimate use? 

Mr. Moore. Certainly not, if there be no demands. 

The Chairman. None right at that point. 

Mr. Moore. But that train dispatcher there, located at that point, 
knows, as we know the position of checkers on a checkerboard, 
where these cars are demanded. 

The Chairman. Yes; but they are refused. 

Mr. Moore. If they are refused by any and all of the prospective 
shippers, then I say 

The Chairman. Take this illustration in the Pecos Valley. Sup- 

Eose that those cars were refused at a station in that remote section, 
ut they are needed at Hannibail or on the east side of the river; 
would you regard the loading of those cars with some other commodity 
near Pecos station and their movement to Chicago as a diversion 
such as you have spoken of? 

Mr. Moore. I most certainly would, if the cars could be used in 
the immediate vicinity, within easy reach — say 100 iniles. 

The Chairman. But Hannibal is 1,000 miles from the Pecos Valley. 

Mr. Moore. It would be an unreasonable supposition. 

Mr. Adamson. You would not require them to run empty half- 
way back when they could load with something else right there? 

Mr. Moore. It is the duty of the money-makers to load these cars 
and take something along as they go, no doubt. That is just a little 
farfetched. While it is reasonable to suppose such a thing, it would 
not in the actual transaction of railroad business occur very often. 

The Chairman. I give that as a concrete illustration, because you 
would not state to us where the products carried in those loaded cars 
that passed eastward from Hannibal loaded with other merchandise 
and stock originated. 

Mr. Moore. Those loads of lumber originated a distance of 20 or 
30 miles from where we wanted to load the stock, but could not on 
account of the failure of the road to furnish the cars. 
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The Chairman. Does any other gentleman desire to be heard ? 

Mr. Moore. The secretary of the Live Stock Exchange desires 
something to go into the record here that I want you to ask him some 
questions on. I have occupied more of your time than I am entitled 
to, and what he has to say is with reference to the question asked in 
reference to strawberry cars. 

Mr. Baker. I do not desire to take up the time of this committee 
at all, but I simply want to furnish a little information. 

The Chairman. We will hear you. 

STATEMENT OF ME. C. W. BAKEE, SECEETAEY OF THE CHICAGO 
LIVE-STOCK EXCHANGE. 

Mr. Baker. I have noticed in the record of the hearings on this 
bill, both before the Senate committee and this committee, that a 
great deal of stress has been laid upon the fact that they have to have 
certain classes of cars for the transportation of certain commodities- 
To emphasize that, perhaps in extreme measure, Mr. Stevens spoke 
this afternoon about tars for the transportation of strawberries, and 
lie said that the season only lasted about three weeks. It seems to me 
that the equipment for the transportation of freight of any well- 
organized road consists of four classes of cars — the box car, the stock 
car, the refrigerator car, and the gondola — any one 'of which four 
classes is not used for any particular commodity exclusively. To 
illustrate still further, these refrigerator cars are used for the trans- 
portation of strawberries, bananas, and other fruits, and of meats 
where meats and packing-house products move along the line of that 
road, and it does not seem to me that it would be necessary for any 
railroad to equip itself with cars to move strawberries three weeks in 
each year. 

Mr. Stevens. Oh, no; of course I did not assume that. 

Mr. Baker. That is an extreme case. 

Mr. Stevens. I did not assume that. I introduced it not only in 
this hearing to-day, but the preceding one. 

Mr. EscH. As a matter of fact, that kind of traffic is taken care of 
largely by the private car companies, so that the roads themselves 
do not have the cars. 

Mr. Baker. Yes, sir; and that is true of stock. 

Mr. Stevens. And is it not true that the larger lines are equipping 
themselves with that kind of cars ? 

Mr. Baker. I did not quite catch your question. 

Mr. Stevens. The Pennsylvania Railroad owns 6,000 or 7,000, I 
think. 

Mr. EscH. I think it would be a good thing if that were done. 

Mr. Stevens. The Chicago, Milwaukee and St. Paul, the Great 
Northern, and the Chicago and Northwestern all own their own 
refrigerator cars. 

Mr. Baker. Yes. 

Mr. Stevens. I think a man who was here the other day told us 
that they had a peculiar construction of cars for the banana traffic. 

Mr. Baker. That is something new. I have shipped beef from 
Chicago to the eastern markets in banana cars and strawberry cars and 
refrigerator cars of all kinds that are used for all kinds of perishable 
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commodities. A refrigerator car is equipped to cany perishable 
commodities, but it is not used exclusively for any one kind. 

The Chairman. Can or will the trade use for the shipment of straw- 
berries, we will say, a car that for a long time has been used to trans- 
port dressed beef? 

Mr. Baker. Yes, sir. 

The Chairman. We have had gentlemen here say that that would 
affect the market value of the berries. 

Mr. Baker. In what way? 

The Chairman. By destroying the flavor. 

Mr. Baker. These cars are cleaned after every shipment and dis- 
infected. Take the Swift Line, and the cars are scrubbed out with 
soap and hot water after every trip they make east, and they are as 
clean and sweet as a nut; and that is to a certain extent true of other 
cars. 

Mr. Stevens. I have had many of the representatives complain 
that they can not use box cars after they are used for the transporta- 
tion of oil. 

Mr. Baker. Oils are usually transported in what is called a gondola 
or tank-line car, and they are about as near as they get to a special car; 
but those are only used on roads that run through oil regions, except 
the private car lines. 

Mr. Stevens. Some of the limited oil companies who do not own 
gondola or tank cars have to ship their oil in barrels, and those barrels 
mjure the cars they travel in. 

Mr. Baker. To a certain extent that is true; but that would not 
hurt ordinary, common freight, the use of those cars for oil in barrels. 

Mr. Stevens. The point 1 was getting at is this: That if we complied 
with your request ana compelled the furnishing of the cattle cars that 
were necessary many of the roads might not be able to furnish enough 
refrigerator cars; or if they complied with the requirements as to 
refrigerator cars they might not be able to supply some other kind of 
cars. That is the point. 

Mr. Baker. One other gentleman put it properly, I think. A road 
in order to handle the business of the territory in which it runs should 
be equipped to handle the amount of business contingent to the terri- 
tory. For instance, if they run through a fruit country, they should 
have more cars of the refrigerator kind than they would of stock cars, 
and in a stock country they should have more stock cars than refrig- 
erator cars. 

Mr. Stevens. But are you not diversifying constantly out through 
the western country? Are you not getting more varying freight needs 
of that kind? 

Mr. Baker. In one way we are. Stock business instead of being 
a wholesale business, of large ranches, is being cut up into smaller 
feed lots, and in that way produces more diversification. I merely 
wanted to make that point clear, and I do not think I have anything 
further to say. 

Mr. MooRE. We have a gentleman with us, an associate. Colonel 
Van Norman, who has a commission house in Milwaukee and one in 
Chicago, and I know of no reason on earth why he should not be 
heard if you will consent to hear him. 

The Chairman. There is no objection on the part of the committee. 
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STATEMENT OF ME. G. B. VAN NOEMAN. 

Air. Van Norman. Just for the sake of going on record as bein^ 
chaperon for Mr. Moore, I will say that I certainly can comprehend 
wliat these stockmen want, and what they want I want, because I 
am their representative, the receiver of live stock. We passed reso- 
lutions in our exchange indorsing this bill first, last, and all the time, 
as it was. W.e are here arguing their case, but we are not here antag- 
onistic to railroads. On the other hand, we are friendly to railroads, 
and we are glad to discuss this with you. We have got a good deal 
of information from you from the points brought out here by Mr. 
Stevens and the chairman and others in their questions. We know 
very well when you put 1,100 tons of freight behind an engine that 
has been run for six months it is not strong enough to pull that 
freight at anv reasonable rate of speed. What we ask this committee 
to do is notning unreasonable. We ask you people to enact a law 
that will give us active service, 15 or 20 miles an hour instead of 
5 or 6 miles. 

Now, to illustrate the point, last spring I shipped ten carloads of 
cattle at my farm at Elgin. I loaded them at 5 o'clock in the after- 
noon, and they took them to Western avenue and kept them until 
2 o'clock in the morning, and then hitched them on to 1,100 tons of 
freight and used them in switching backward and forward, making 
up their train ; and it is 8 miles from Elgin to the station where 
my farm is, and they were forty minutes in going that distance. You 
can see the difficulty; it is caused by overloading. It is no use for 
us to say that these railroad companies can furnish a complete set 
of cars for every commodity; it would be unreasonable for us to try 
to induce you people to say that if some man at Cheyenne, or away 
out West there somewhere, had a train load of cattle, this railroad 
company must be expected to, and must, haul those 25 cars out there 
empty and not take anything out. If they did, that man ought to 
pay for that privilege. We can not expect that. We are only here 
wanting a fair and square deal; we are not here fighting the rail- 
roads. On the other hand, we people in Chicago are friendly to rail- 
roads, because they are friendly to us. Our local conditions are not 
so bad as the western conditions, although the main trouble with our 
local affairs as a rule is caused by the terminals, by the fact that we 
have not terminal facilities enough to bring our stock into the stock 
yards. Take our case there. There are many times when stock 
will start from Sparta, Wis., at 11 o'clock in the morning, and get to 
Western avenue, 7 miles from the stock yards, about, we will say, 
5 o'clock in the morning. Many times that stock does not get up to 
the stock yards to unload until 12 o'clock noon. Why? Because we 
are so congested, with 2,000 cars, perhaps, receipts that day, that 
they have not facilities for unloading. That is the only grievance 
we have. The main grievance is, therefore, that of the western peo- 
ple, on which we are here to help out. 

The Chairman. Which western people? Take, for instance, this 
case. The provisions of this bill require that the road which brings 
the cattle of a Texas man, we will say, the train arriving with the 
cattle at Kansas City, shall demand from the Burlington or the 
Rock Island or the Wabash the same number of cars that it delivers. 
Now, those cattle cars are wanted in Iowa for the shipment of cattle 
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that are in Iowa. Do you propose to take away from us — do you 
think that is fair — our own facilities that are owned by the road 
that serves us to serve the Texas gentlemen ? 

Mr. Van Norman. I am not a railroad expert. 

The Chairman. But you have indorsed this bill. 

Mr. Van Norman. We have indorsed this bill because we were 
so instructed by our exchange, and we are representing our clients. 

The Chairman. Does your exchange propose to take away from 
the Illinois or the Iowa shipper these facilities? 

Mr. Van Norman. We have ereat confidence in the ability of this 
committee, vour committee, ana know that you will do exactly what 
is right, and. so far as we are concerned we are very glad to leave it 
in your hands, to add to or eliminate anything you desire. I would 
not like to go on record dissecting this bill. 

The Chairman. No, but you come here 

Mr. Van Norman. We came here. 

The Chairman (contiauiag) . And present to us in favor of this 
bill in its entirety, as you said awhile ago, the whole force — moral 
force — of your great organization. 

Mr. Van Norman. As I told Mr. Moore this morniag, I knew this 
point would come up. We came here representing our clients, you 
understand; and no matter how big a criminal he was, or what we 
thought he was, we have got to represent him. We are just repre- 
sentiQg him on those lines. 

Mr. EscH. That is frank! 

Mr. Adamson. You would never admit that he is a criminal, even 
after he is convicted, would you? 

Mr. Van Norman. No, sir. We believe, Mr. Chairman and gen- 
tlemen, that there is a great heal of merit in this bill. 

The Chairman. Would you not be entirely content and would you 
not approve, if any legislation is to be enacted, that it should be of 
such a character as would invest the Interstate Commerce Commission 
with power to act in its judgment with regard to the general subject 
of car distribution? 

Mr. Van Norman. Personally, yes; but, representing the hve- 
stock exchange, no. Personally I would be content. 

The Chairman. I would rather have your individual opinion than 
your representative opinion. 

Mr. Van Norman. I have not consulted with my constituents. 

Mr. Moore. May I interrupt both of you ? 

The Chairman. You certainly may. 

Mr. Moore. I want to say that this bill has received the unquali- 
fied indorsement of these exchanges simply because it contains the 
two features that I have emphasized to-day. Now, I regard the one 
as academic, and without the pale of our having anything to say about 
it or having any influence in reference to passing that feature in the 
law. 

The Chairman. You must remember this, gentlemen, that your 
opinions do have influence, if we can find out just what they are. 

Mr. Moore. But I am trying to account, and the reason I am on 
the floor is to account, for this unqualified and unequivocal indorse- 
men on the part of the exchanges of the two things I have emphasized 
to-day, and I insisted this morning that we do not insist on the exact 
form of the bill. Now, I would not have the sahent features of the 
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bill to fail simply because there might be a handicap there that would 
weigh it down. 

The Chairman. But the provisions of this bill, Mr. Moore, dis- 
criminate against some of your own customers. You imdoubtedly 
represent a great many Iowa shippers in your business in Chicago, 
and yet the bill you advocate proposes to take away from the Iowa 
shipper the facilities that naturally belong to him, that are owned 
by the road that serves him, and give them to your Texas corre- 
spondents. Why do you want to discriminate against the Iowa man? 
Mr. Moore. The first sentence I heard this morning was this, that 
the Culberson-Smith bill seems to furnish a basis for the correction 
of these evils, and I have studiously avoided the one feature of it, 
and emphasized the two, because I know that the two remedies I 
seek are the ones that are desired by your clientage and mine, too. 
The Chairman. Let me ask you, also, what I asked your col- 
league. Would you be content with legislation which would invest 

the Interstate Commerce Commission with the power 

Mr. Moore. I have no hesitancy in saying, yes. 
The Chairman. Mr. Baker, may I ask you that? 
Mr. Baker. Unqualifiedly, for this reason, that I think a specialist 
can provide a great deal better for legislation than a large body of 
men. 

Mr. EscH. There is no trouble about delaying shipments of stock 
between the Twin Cities, and Milwaukee and Chicago ? 
Mr. Moore. Oh, yes, sir. 

Mr. EscH. I thiak they nm them on special trains, and generally 
run them on Sunday traias. 

Mr. Van Norman. Lots of times stock loaded in St. Paul does not 
get in until noon, or too late for the day's market. The trouble is just 
as has been stated to you, what has been hashed over here all the time ; 
there is too much tonnage. That is all there is to it- Of course there 
has been so much legislation and there have been so many things of 
that kind, that the railroad companies feel that they must do every- 
thing they can to load their cars to full capacity, and, of course, if there 
is a full train of stock going out of St. Paul in the cattle season, they 
would have no trouble in getting a through run with stock; but if 
they only start out with eight or ten cars of stock, it is not natural to 
suppose that they are going to run that train without some dead 
freight. If there is anry wheat or lumber or dead freight of any kind 
between St. Paul and (Jhicago, they naturally hitch it on and get a full 
train, and sometimes ihej go and switch out, and lose the right of way; 
and the terminals are limited and they get shut out and can not make 
time, and that causes delay; and the railroad companies are very fair 
about that. If, for any cause, they can not get through, we make out a 
bill of damage for what they have damaged our stock and we get paid 
for it. 

Mr. Stevens. Is it not true that the Chicago, Milwaukee and St. 
Paul have not used what you call the tonnage system for some time ; 
that they have abandoned it? 
Mr. Van Norman. They do use it. 

Mr. Stevens. I understood that they were the one road out there 
that had changed their system and did not use it now; that they had 
abandoned it and denounced it. -* 
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Mr. Van Norman. I have not heard of it; but if thev say so, they 
will do it. Their business has increased more than their capacity. 
That is what Mr. Calkins told me last fall. I made out a good many 
bills of damages, and he recommended paying them rather than have 
any foolishness or suits, and he said that the business had increased 
more than their capacity. 

Mr. Stevens. I understood that the Milwaukee, Chicago and St. 
Paul did not use the system of tonnage in managing freights that 
was used by the other roads. 

Mr. Van Norman. It has been within the last ten months, then. 

STATEMENT OF ME. GHAELES G. PAULDING, EEPEESENTING THE 
NEW YOEE GENTEAL SYSTEM. 

Mr. Paulding. One remark suggested by your questions to these 
gentlemen as to the advisability or feasibility of throwing this matter 
into the hands of the Interstate Commerce Commission. When I 
was before you two or three weeks ago I cordially indorsed that 
recommendation, and it gives me pleasure not only to reiterate that, 
but to say that it is not only my personal opinion, and I have been 
seventeen years with the road I now represent, that that should be 
done, but I am instructed by the people I represent to cordially 
indorse it before you, and to say that that is their opinion, too, and 
I represent a system of 11,000 miles of road. 

(At 3 o'clock p. m. the committee adjourned.) 

STATEMENT OF ME. W. H. WILLIAMS, THIED VIGE-PEESIDENT 
OF THE DELAWAEE AND HUDSON GOMPANY, OF OBJECTIONS TO 
H. E. 4007 AND 13841. 

First. It compels each individual road to provide facilities for the 
maximum tonnage that it is possible for all industries to give to it at 
one time, without any obligation on the part of the shipper to use such 
facilities. Is this fair and equitable to tne transportation companies? 

The traffic of the United States is constantly shifting. 

(a) The erection of cotton mills in the South has materiallv affected 
the importance of the New England States in the manufacture of 
cotton piece goods. 

(6) Formerly, owing to the nondevelopment of ocean trade via 
Gulf ports, the export grain of the United States had to be marketed 
principally through Atlantic coast ports, and most of this went via 
New York, Philadelphia, and Baltimore. There were, of course, some 
shipments via Norfolk. However, the expenditures which the roads 
of the Middle West have made in building lines into New Orleans and 
Galveston, and in terminal developments at those points have 
attracted to the Gulf this traffic, and to-day the grain from the great 
grain districts of the Mississippi Valley is being exported via Gulf 
ports. 

(c) While Savannah continues to export considerable cotton, the 
present tendency is to increase the cotton shipments via Gulf ports 
rather than via the Atlantic seaboard. 

(d) While Pittsburg continues to be the center of the iron and steel 
^dustry of the United States, the general tendency of the past six or 
eight years has been to locate along the Lakes, and there are very 
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large mills at Cleveland, Gary, Lorain, and Chicago. Not only does 
this affect the handling of the finished product, but also the car move- 
ment in the handling of coal, iron ore, limestone, and other raw 
material. 

(e) The State of New York is now spending $100,000,000 for the 
construction of a barge canal, which it is publicly stated will handle 
considerable of the tonnage now moving via rail lines from Buffalo 
to the Atlantic seaboard. 

There is a movement on foot to secure an annual appropriation 
from Congress of $50,000,000 for the development of waterways, such 
as a ship canal from Chicago to the Mississippi River, and slack-water 
navigation on the Ohio, Mississippi, and Missouri rivers, which it is 
publicly stated will handle the greater part of the commodity freight 
now moving by rail in those districts. 

Must the roads go on making expenditures of money up to the day 
that these waterways are put into use when the officers of the road are 
told that after that date there may be no use for such increase in 
equipment? 

The lines now entering New York are powerless to prevent the 
diversion of the grain traffic to the Gulf; the lines of the South are 
powerless to prevent the increasing export shipments of cotton via 
Ghilf ports; the lines in the Pittsburg district are powerless to prevent 
the building of iron and steel mills along the Lakes; the lines of New 
England are powerless to prevent the erection of cotton factories in 
the South. 

While the above may be said to indicate the great changes that are 
continually taking place in the direption of tramc of the country, yet 
they are typical of the changes that are constantly taking place to a 
lesser degree as affecting individual roads due to the development of 
competition (either of new lines, improved operation of existing 
competing lines, or the building or improvement of new industries 
competing with those on such lines). 

It is probable that no one in the beginning of 1897 had the faintest 
idea of the remarkable development in the commerce of the country 
which has since taken place. A great many of the roads of the coun- 
try had just come through bankruptcy proceedings, and were not in 
position financially to invest money in equipment, nor were they in 
position to satisfy the bankers that the prospects were such as to 
warrant the bankers advancing additional funds to provide such 
equipment. 

As soon, however, as the increased business was5 assured, the rail- 
roads without delay proceeded to purchase additional locomotives 
and cars, and to improve their track and terminal facilities. In 
their effort, how 3ver, to meet the situation, they were very seriously 
delayed by the inability of the manufacturers of railway equipment 
to fill the orders. At times it was impossible to contract for equipment 
providing for delivery of any of it under eighteen months after date 
of contract, and even then the equipment companies were not able 
to make the delivery at the time specified. There was equally great 
delay in securing rails, cross-ties, and other material needed in con- 
struction of additional main tracks, yard tracks, sidings, as well as in 
all of the building trades. 

37222—08 14 ^^_; _ ,_ . 



210 CAB SUPPLY AND TRAIN 8EBVIGE. 

Is such delay chargeable to the railroad companies or to the per- 
sons in whose interest the bill is supposedly drawn, viz, the manu- 
facturers? 

Second. There are many things which affect the movement and 
thereby, either directly or indirectly, affect the car supply, and over 
which the railroads have no control. 

1. (a) Labor troubles at the plants of the industrial concerns. 
(6) A strike of the vessel men would tie up the movement on the 
Great Lakes, and would very materially increase the all-rail ship- 
ments. This may come with but httle warning, and without giving 
the railroads an opportunity to meet the new situation, (c) The 
miners in the Pittsturg district, for example, may go on strike, thus 
forcing the consumers of coal to draw their supply from other dis- 
tricts, very materially increasing temporarily the demand for cars in 
such distncts. Must the roads in these distncts, such as, say, Indiana 
and Illinois, be prepared to handle increased traffic due to labor 
troubles in the Pittsburg district, when such troubles may only last 
one week or two weeks or, say, a month, and then the roads in Indiana 
and Illinois would have no further use for the cars for possibly three, 
four, or five years, depending on further labor troubles. 

2. The movement of coal to Lake ports and the movement of ore 
from Lake ports is quite largely dependent upon the vessel tonnage, 
and the railroads endeavor to keep in touch with the situation, and 
have the coal routed to Erie, Ashtabula, Lorain, Sandusky, Toledo, 
etc., depending on the point to which vessels coming south with ore 
are destined. 

This same condition exists at the Atlantic seaboard with reference 
to Boston; New York, Philadelphia, Baltimore, and Norfolk, the 
export grain movement depending quite largely on the vessel tonnage, 
and it also appHes to the Gulf ports, such as New Orleans, Galveston, 
Mobile, and Port Arthur. 

3. Washouts, landslides, and wrecks on one road will necessarily 
affect the abihty of that line to promptly move the cars in transit, and 
therefore affect its abihty to supply cars. Under these circumstances 
shippers usually endeavor to divert their business to other fines, thus 
increasing the burdens on the other lines temporarily. 

Third. The title to the bill indicates the purpose is to secure an 
adequate supply of cars at all times, for all shippers, and under aU 
conditions. I am of opinion that the passage of a law requiring roads 
to exchange "car for car^' will not better the conditions said to have 
existed in 1907, but, on the other hand, wiU transfer the seat of the 
trouble and cause loss of property. 

In the moving of crops, such as grain, cotton, hay, melons, straw- 
berries, fruits, etc., it is the practice of the roads on which the ship- 
ments originate to begin, some six or eight weeks before the crops 
begin to move, to accumulate cars — and this is done by holding on to 
every car coming on the line which is not necessary for outbound 
loading. After loading with grain, it requires another six weeks to 
clear the line of cars loaded witn grain. 

Warm weather advances the crops, while cold weather retards 
them, so that the length of time that such cars are stored awaiting 
loading is dependent somewhat on the weather. 

In the case of grain, this practice of storiQg cars is necessary because 
of insufficient elevator accommodations in the grain-growing country, 
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and even where roads fill every available siding with emptj cars 
the crops in a good season will exceed the car supply, necessitating 
storing the grain on the ground alongside the tracks. 

In the case of melons, fruit, berries, etc., owing to the perishable 
nature of the commodity, it must be handled promptly, and as they 
require special equipment (refrigerator cars) it is also necessary to 
store cars in advance of the time the crops begin to move. 

The bulk of the grain crops move within a short time after harvest; 
the cotton crop moves promptly to the ginning mills, while fruit, 
berries, and other perishable commodities must move at once. 

During these periods the demands made upon the roads handUng 
the respective crops are very abnormal. If, under these circum- 
stances the roads exchange ''car for car'' the roads on which the 
crops originate will be unable to store cars in advance of the move- 
ment of the crops and the latter must necessarily be badly damaged. 

WiD only the originating road be responsible? Ought not all 
roads to be called upon to meet these abnormal conditions ? 

Fourth. The bill makes no provision for embargoes. 

When grain is moving it is not unusual to have from 5,000 to 
15,000 cars loaded with grain at a seaboard port awaiting vessels. 
Certainly the roads which contract only to move the grain to sea- 
board can not be held accountable for the fact there are no vessels 
there to take the grain from the cars. 

The storing of such a large number of cars in one seaboard city 
seriously affects the operation of the yard and delaj^s the handling 
of other traffic. Under these conditions the delivering road (i. e., 
the road taking the grain to seaboard) places an embargo on grain 
for that city until such time as the accumulation is worked oflf. 
Were it not to take such action, the entire road would soon become 
blocked and the movement of all traffic stopped. 

This same thing appUes to fruit, hav, etc. It is the usual practice 
to consign fruit, hay, etc., "to order at some large central market, 
depending upon the abihty of that market to absorb the shipments 
when received. This, however, can not always be done, and the 
railroads place an embargo on these shipments consigned to a city 
already having more than it can take care of. Otherwise the ship- 
pers — many or whom have no way of ascertaining the conditions at 
the several markets — would continue shipping to a place already 
congested, resulting in the fnut, berries, and other perishable freight 
rotting in the cars. Not only this, but the arrival of such a large 
number of cars in excess of what the community could take care of 
would greatly delay the unloading of the cars and correspondingly 
increase the difficulties of the carrier to handle the traffic. 

Clearly these embargoes are of benefit to the shippers — by pre- 
venting unnecessary loss of goods and by enabling the transportation 
companies to more nearly place at the service of the shippers the 
. maximum capacity of the fine. 

Fifth. Sufficient provision has not been made to insure the return 
to the owning road of its cars. 

The American Railway Association rules, under which the roads 
are now working, provide that cars when empty must be loaded in 
the direction of home; and they have given thought to the advisa- 
bility of inflicting a very heavy penalty for violation of said rule. 
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Experts tell us that the condition of our equipment is better than 
the average of all equipment now in use in the United States. 

Be that as it may, we do know that we have made every effort 
during the year to fully maintain it. Unless we can get the cars 
home, however, we can not keep it fully repaired — and this must 
result in a decided decrease in its life of usefulness, thus materially 
affecting our cost of operation. 

It stands to reason that a road in need of cars will not fully repair 
cars of other roads when a few minor repairs will let them use the 
car at once for the particular shipment in question. 

In like manner, the cars would be knocked about from road to 
road, each making no repairs not necessary to protect the one ship- 
ment for which wanted or to get another line to accept the car. 

Sixth. The bill is inconsistent in its provisions, and apparently 
applies onlv in periods of prosperity. What of our present situation? 
There are nundreds of thousands of idle cars in the country to-day, 
and the roads appear to be approaching a return of the period that 
prevailed some eleven or twelve years ago when they did not earn 
their fixed charges. 

Apparently, the framer of the bill feels that if the shipper is to be 
penalized for delays in loading or unloading cars the roads should be 
penalized for not furnishing them. 

If the roads are compelled to buy more cars, ought not the shippers 
to be compelled to use them? 

Then, too, the present difficulty is to get empty cars off the line 
so as to avoid payment of per diem. Tne bill, however, does not 
obligate the other road to take the car except on the basis of "car 
for car.'' 

Seventh. The exchanging of ''car for car'' will increase the empty 
mileage a^d correspondii^y reduce the use of existing equipment, 
thus producing a result directly opposite that sought by tne framer 
of the bill. 

At present cars can be loaded ''in the direction of home," but 
need not necessarilv be given to a particular connection. For exam- 
ple, Missouri Pacific, Louisville and Nashville, or Rock Island cars 
going into the New England territory via New York Central lines can 
now be "loaded in the direction of home" to, say a point in West 
Virginia via the Baltimore and Ohio or the Pennsylvania Railroad, 
when it would not be possible to load for such point via New York 
Central lines. 

It seems to me the framer of the bill has assumed that the business 
from one territory to another is equal in both directions. This is not 
true, and to require the car movement to be equal where the tonnage 
is not would result in increased empty car mileage. 

Eighth. The framer of the bill does not apparently realize the 
power that would be placed in the hands of a few people to work 
great harm to the railroads. For example, all the grain elevators 
at Chicago and Kansas City are, at times, completSy fiUed. Sup- 
posing the market is quiet, and there is no particular demand for 
grain. It does not cost any more to store it at Boston, New York, 
Philadelphia, or Baltimore than it does in Chicago, and these people 
could turn all the Chicago grain over to one road for movement to one 
port. It would, of course, be absolutely impossible for the road to 
supply the cars within such time as is suggested in the proposed bill, 
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and the penalty which it is proposed to inflict would more than pay 
the cost of carrying the grain m the elevators until such time as it 
could be marketed. 

Conclusion. — The framer of the bill apparently admits the futility 
t)f prescribing by legislative action a set of rules for the interchange 
of cars as well as a set of rules governing car supply, when he asserts 
in the bill the provisions shown as section 3, which apparently give 
to the Interstate Commerce Commission full power to waive all the 
conditions prescribed in the other sections of the act and to also pre- 
scribe new ones. Is it not fair to assume the other clauses are simply 
inserted to cover up the real purport of the framer of the bill; viz., 
to increase the powers of the Interstate Commerce Commission ? 

My own feeling is that they should first examine existing conditions 
and determine the cause of car shortage, with a view to suggesting 
some means for removing the causes, fully beheving that such inves- 
tigations will conclusively prove that the proposed law would tend to 
increase rather than decrease the shortage of cars. 

I am also of opinion that the interests of the railroads and the ship- 
pers are mutual, and that better results can be attained by the ship- 
pers organizing associations for the study of these questions and 
teaching shippers how to assist in bettering conditions. This can be 
done by their associations keeping the grain shippers informed re- 
garding the movement of grain and prevent sending it to ports when 
there are no vessels to take it away; also, prevent sending fruit and 
vegetables to markets having a surplus ana prevent delays to equip-? 
ment and loss of shipments. 

STATEMEITT OF HE. MTHEESON, OF THE MISSOUEI PACIFIC 
EAILBOAD COMPAITY, OF OBJECTIONS TO H. E. 4007 AND 18841. 

While the general business public, the railroad commissions, 
the legislatures, the court, and the executive officers of the Govern- 
ment nave seemed to regard but one element — that of movement, — 
there is another element of much greater importance that has been 
entirely overlooked — that of capacity to promptly dispose of traffie 
at its railroad destinations. While the cry has been ^' more cars '' and 
more cars have been furnished, the result has been to crowd the ter- 
minals all over the country to such a point of congestion that the.rail- 
way companies could not switch their yards, and cars have been 
indefinitely tied up as warehouses, because the business interests 
owning the traffic had utterly failed to provide for its disposition and 
release the cars for the use and purpose for which they were built — 
carrying units of commerce. 

Hx)W well the railway companies have provided the cars, which 
should under properly balanced commercial conditions provide for the 
handling of all the commerce that has ever been offered, is apparent at 
this time of business depression, when the principal railways in the 
country are taxed to find sufficient standing room for their empty 
cars where thej^ will not impede the movement of trains. 

Every town in the country through which a railroad passes origi- 
nates freight traffic, either for consumption or use in the cities or for 
export to other countries, centralizing at export points and impor- 
tant cities and towns an enormous tonnage principalljr in carK>ad 
lots, for very little of which the railroads would be permitted to fur- 
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nish warehouse rooms even if able to do so. The receivers of the 
traffic depend upon its transfer direct from cars to steamers or from 
cars to consumers, having no warehouse or ground faciUties of their 
own in which the contents of the cars can be promptly discharged, 
releasing them. The receivers of freight demand free time ranging 
from twenty days at some export pomts downward, and while the 
le^latures are busy with reciprocal demurrage laws to force the 
railroad companies to furnish cars they are ako active in framing 
laws prohibiting the railways from adopting measures to force the 
unloading and release of cars within a reasonable time after reaching 
their destination. 

When a car reaches its destination it ceases to become a transpor- 
tation unit and is forcibly converted into a warehouse, because the 
receiver, who has ordered the traffic it contains shipped to him, has not 
provided means to take care of it and is converting the car to a pur- 
pose for which it was not intended and depriving the shippers through- 
out the country of its use as well as the raflway company of the 
revenue that it should earn in the carriage of further business. 

Some very valuable data were secured by a special committee 
appointed by the American Railway Association which, by collecting 
reports from the various railways, showed that for the six months 

geriod ended December 31, 1906, the railways owning 1,600,643 
•eight cars reached an average daily movement of but 24.2 miles 
per car per day. 

Assuming to allow average daily train movement of 8 miles per 
hour would accomplish 192 miles per day, and assuming forty-eight 
hours as reasonable time for unloading after car reaches destination, 
it is very easy to calculate the loss to the business interests of the 
country by the conversion of freight cars to warehouse purposes. A 
car that can be loaded at an elevator or a coal mine in from twenty 
minutes to one hour and promptly moved several hundred miles in 
the succeeding fortjr-eight hours, is forced by local state laws or by 
the demand of consignees to perform warehouse service for a mim- 
mum of two days or a maximum of twenty days without compensa- 
tion to the railways therefor. If the cars are held a longer period for 
such warehouse use, the railway companies are permitted to charge 
$1 per car per day for such further use. Meanwhile, the railway 
yards are full of such cars, causing difficulties in operation which 
result in further delay, and the shippers are still clamoring for more 
cars. 

The railway companies in buying more cars have been furnishing 
more warehouses for the use of the receivers of traffic and adding to 
the congestion, because when all of their cars are loaded and moved 
to destination the congestion extends farther back from destination 
and nearer to the point where the traffic was loaded. 

If inquiry were only directed to the facilities that the commercial 
interests have provided to take care of the increased business of the 
country during the past ten years and the results of such inquiry 
compared with what the railways have done in the same direction, 
information could be secured useful to devising a remedy, but so long 
as the business public excludes from its religious reading the seventh 
chapter of Mattnew, third verse, the railways will probably continue 
to be charged with all of the shortcomings m the aistribution of the 
enormous traffic of this country. 
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Even if the scope of consideration included greater terminal possi- 
bilities, it would still mean the greater use of railway cars for ware- 
house purposes. In the use of cars as warehouses the receiver of 
freight nas converted to his individual use faciUties furnished by the 
railway companies for the benefit of shippers as a whole, and recip- 
rocal demurrage, as planned in this bill, is a penalty to be paid by a 
carrier, not for something it receives or unduly retains, but for fail- 
ure to supj)ly that which it does not and can not possess and from 
the possession of which it is, to a considerable extent, debarred by 
the failure of its patrons as a whole to realize and fulfill their obli- 
gations to other snippers and to the railway company, and logicaDy 
if the carrier can be so penalized actual reciprocity would require 
shippers to furnish loading at all times for all cars available. 

The principles underlying the car-service proposition are: 

First. Freight locomotives and cars represent from one-fifth to 
one-sixth of the total capital invested in a railroad and are practi- 
cally the only portions of the property which produce revenue, the 
value of the remaining four-firths or five-sixths depending entirely 
upon the use made of the one-fifth or the one-sixth. 

Second. Locomotives and cars can only be of value to their own- 
ers when moving under load or toward the loading point. 

Third. Cars are at times very valuable to consignees for storage 
purposes on the basis of the present low demurrage rates. 

In imposing a demurrage charge for the use or these cars beyond 
a reasonable time for storage purposes the railway is justified, because 
it is a charge for the use of property, while penaliziag a railway for 
failure to furnish cars is a fine for omitting to do that which the self- 
interest of the carrier makes imperative, and such a proposition 
could not obtain an audience except under the extraordiaary political 
and commercial conditions which now prevail. 

The conditions in the various sections of the United States vary 
in the ratio of production and consumption of the commodities that 
make. up the traffic of the country. A railway traversiag States 
which produce more than they consume will, in the free interchange 
of equipment, lose its cars to other railways leading to and reachiag 
the markets, because the traffic it receives for consumption in its 
territory is iasufficient to balance its outward shipments. 

Roads dependent largely on the products of agriculture for their 
business fina themselves in this situation, and no reasonable expend- 
iture for cars would enable them to supply the demand unless their 
own cars are returned from the market promptly, which in crop- 
moviag seasons is not done because of the failure of receivers of 
freight at destination to unload the cars so they can be promptly 
moved. 

This bill seeks to penalize such railways because of a busiaess con- 
dition beyond their control, and while the railway company is justi- 
fied in imposing a demurrage charge for the use of its cars, the pur- 
pose is not to secure revenue for such use of the cars, but in the inter- 
est of the shippers of the country as a whole to secure their prompt 
release. 

Referring agaia to the report of committee of the American Rail- 
way Association showing transportation performance for the sisc 
months ended December 31, 1906, the average daily eamiags per 
car owned by the railways was $2.59, and it will therefore be seen 



216 CAB SUPPLY. AND TRAIN SERVICE. 

that the car-service or demurrage charge of $1 per day does not com- 
pensate the railwavs for the loss of its use in the service for which 
it was built, and the objection of consignees to the payment of this 
nominal rate for the use of cars detained beyond a reasonable time 
for warehouse purposes may be taken as an index of the value con- 
signees place upon warehouse facilities. 

AVhile it is costing the railway companies $2.59 per car per day 
while in warehouse use, and the consignee protests against compen- 
sating the railway company at the rate of $1 per day, it must be clear 
that warehouse facilities could be provided oy the consignee at less 
cost, or at least he believes so; otherwise he would not object to pay- 
ing the railway for the use of its cars while converted to his individual 
use. 

There are several elements that have aggravated the situation 
in the past few years, such as the longer distance to market from the 

Eoint of production. Formerly the railways were embarrassed in 
andling the commerce of the country only during the crop-moving 
period. These seasons have grown longer every year because of 
the exhaustion of the forests in the lake States, the gro\raig wealth 
that the country has derived from these crops going into improve- 
ments requiring the heavy movement of buildmg and other material, 
which must be hauled longer distances than heretofore, producing 
transportation inequalities which, at certain seasons of the year, are 
difficult if not impossible to balance. 

The present is an era of great speculation, but no known form of 
speculation offers the certam profits which the proposed legislation 
would pour into the coffers of that class of shippers having facilities 
to load from 20 to 100 or more cars per day. Other forms of specu- 
lation require some investment, but this requires only such a super- 
ficial knowledge of the car situation as every shipper has in time of 
shortage; and the placing of an order with every road available for 
the maximum number of cars the shipper has facilities for loading, 
with the absolute assurance that the furnishing of over 10 per cent 
of the order is a physical impossibility, the penalties for failure to 
furnish the other 90 per cent will be the handsome profit. 

What limitation is there to the operation of a coal company from 
whose mines 50 cars per day can be produced or the operation of any 
other large shipper? It will be observed that the small shipper caji get 
no benefit whatever from this law, the working out of which would 
doubtless deprive him of his portion of a fair quota of the cars 
available. 

No railway company can get any benefit from the prompt unload- 
ing and handling oi cars, without at the same time benefiting shippers, 
and every railroad uses its best efforts to hasten the unloading of its 
cars. It is, however, confronted with a commercial condition that 
it can not control, viz, the inabihty of the receivers of freight who 
have offered the traffic shipped to them to promptly dispose of it 
on its arrival. 

It will be noticed that the proposed bill discriminates in favor of 
the shipper of live stock, giving him a remedy in punitive damages. 
This discloses the special interest of Texas in this legislation. Omer 
States would probably wish the punitive clause extended to ship- 
ments of citrus fruits; still others to vegetables, while all would 
want their dominant interests specially cared for. 
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In conclusion, the penalties proposed in this bill, or any penalty 
which might be named, would not move an additional ton of freight 
nor furnish a single additional car, because the railroads are domg 
everything in their power to attain a maximum use of their property; 
but, on the contrary, the penalties collected will deprive the railroads 
of the means to enlarge and increase their facilities, or possibly bring 
about their financial ruin. 

STATEMENT OF ME. C. W. EOUNS, ASSISTANT TO THE SECOND 
VICE-PEESIDENT OF THE ATCHISON, TOPEEA AND SANTA FE 
RAILWAY COMPANY, OF OBJECTIONS TO H. E. 4007 AND 13841. 

I have understood that Mr. Cowan, when presenting his oral argu- 
ments favoring the bill, made some reference to conditions alleged 
to have existed in Texas in years gone, under which stock cars were 
interchanged and run about as proposed in this bill. 

The conditions outlined, I happen to know, did not exist, and con- 
sequently this bill does not reflect practice which at one time was 
found practicable. The facts giving rise to that contention were: 

(a) Large movements of cattle from Texas, usually continuing 
from Mardi 25 to May 1 and from September 15 until October 31. 

(6) The bulk of the cattle originated then, as it does now, on the 
line of the International and Great Northern Railroad west of San 
Antonio on the Lampasas branch of the Gulf, Colorado and Santa 
Fe; on the Texas and Pacific Railway west of Fort Worth; San 
Antonio and Aransas Pass Railway; on the Southern Pacific west of 
San Antonio and east of El Paso, and on the Pecos Valley. 

(o) This stock was moved to pastures farther north, or to market. 

(d) Car orders were usually placed by each shipper, the loading 
dates being followed according to the abiUty of each to round up 
and "cut out" the grades for each destination. 

Practically all of the roads competing for this busuiess made a 
practice of strengthening their equipment for the spring and fall 
movements by borrowing or leasing large numbers of cars. We have 
as many as 2,000 such cars engaged. The Missouri, Kansas and 
Texas, the Texas and Pacific, and the St. Louis, Iron Mountain and 
Southern were also large borrowers of cars for use in this traffic. 

The handling of these cars when applied on orders from connecting 
lines gave rise to the surmise that a rree exchange was current, but, 
as will be shown, no such arrangement existed. Roads competing 
for the final haul, or rather the longest haul, from the several dis- 
tricts tendered cars to the loading roads as a means of influencing 
the routing. 

So sharp was the competition that one was not sure of the ship- 
ment after cars were delivered, nor were cars delivered always 
returned. Shippers were induced to change from one road to another, 
even after cattle were loaded. It so fell out that roads deUvering 
empty cars in southern Texas were many times tendered the same 
cars m Chicago or Kansas City after the load reached destination. 
In many instances these cars were accepted and again hauled back 
to southern territory, empty, making two empty hauls without com- 
pensating loading or any loading to offset the expense. Roads felt 
compelled to assume this extra cost because the short time during 
which the traffic continued made them stand to lose to their compet- 
itors business which had to be taken quickly if taken at all. 
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During one of these short periods our line hauled about 70O_ of 
these cars from Chicago and Kansas City to Texas twice, they having 
been loaded north by our competitors and delivered to us empty, after 
being unloaded at the market or in northern pastures. Under these 
circumstances the roads supplying the cars had to adopt meas- 
ures of relief which, when done, nad the eflFect of ending the practice. 

Cars were afterwards sent abroad for a specific purpose and with the 
understanding that they would be used for the purpose for which 
delivered ana nothing else. It is doubtful whether any of the car- 
supplying lines made enough to pay the cost of service during the 
periods above referred to. 

Any car for car arrangement is going to be foimd so unfair, unde- 
sirable, and impossible that it must fail no matter what the penalties 
may be. 

Unfair, because no such exchange can preserve the value of equip- 
ment equally between roads forcSi to comply with a regulation of 
that kind. 

Undesirable, because each road carries much traffic peculiar to the 
industrial development throughout its territory, for which it has 
provided specially designed cars. 

The interests of commerce and many other reasons ought to permit 
the retention of such cars on the owner's rails. 

Impossible, because the exchange must be dependent upon condi- 
tion3 that neither the delivering nor receiving line first concerned 
can control or influence. For certain of these conditions the ship- 
pers and receivers of freight are alone responsible. 

It is doubtful if the movement has of late years been much reduced 
as to speed between terminals or as to the load drawn as per engine 
driver. 

Mr. Peabody has prepared some statistics on this point, as well as 
other features of general car, train, and engine handling, which he 
will lay before you. 

The bill lays an impossible task before the Commission. We can 
not hope that body will find a way, under the proposed law, to so 
administer it as to produce results which will be satisfactory to the 
vast interests scattered all over the United States which will be made 
dependent upon its regulations for the handling of details, which, 
imder the natural order, must be immense in number and constantly 
growing and changing in character. 

Apparently the interchange with Canadian roads and those of the 
Republic of Mexico has been entirely overlooked. 

Many thousand cars are owned or controlled there and the business 
carried on is intimately associated with that on this side of the 
border. 

I am informed that Judge Co wen before the committee on the 21st 
urged as one of the reasons for favorable action on the Culberson bill 
that a shortage of stock cars now exists in certain sections of the 
Southwest. His information in that respect is certainly erroneous. 
I do not know and can not hear of any road in that section at this 
time without more than sufficient cars to meet all requirements. In 
a telegram received to-day from General Manager Pettibone, at 
Galveston, he makes the statement that he has on his line 300 empty 
stock cars which could be used for stock shipments, if necessary, out 
which are being used for other commodities, because at this time there 
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is no demand for them in the movement of live stock. So far as this 
road as a system is concerned in the matter of stock cars, a surplus 
has existed for several months. We had difficulty to place enough 
cars, particularly in the Panhandle of Texas during the fall months 
last year, due to the fact that our line of road was being rehabilitated, 
and m consequence track conditions were such as to seriously impede 
the prompt operation of trains and the movement of cars. The stock- 
car equipment on this road aggregates 7,491 cars, which is an increase 
of 3,213 cars, or 75 per cent, over the niunber operating in 1906. Not 
only that, but the number is greater than the total shipment of live 
stock in any single month out of eight months in each year. That is, 
if the whole equipment was entireyr devoted to that traffic it would 
be used but once m such months. In the busiest season the number, 
if loaded twice, would more than accommodate the whole number or 
carloads handled. The train haul, that is, the number of cars or tons 
hauled per train, is larger than in the years gone. Engines are more 

1)owerful, traffic more diversified, the volume larger, and the rates are 
ower, wages, material, supplies, and other expenses of operation are 
higher, so that to avoid congestion of track and to operate within the 
limit of cost, these heavier engines and heavier trains mlist be made 
use of. 

The tendency of legislation is toward compelling carriers to strictly 
perform all their duites as such, and also to make them responsible 
for conditions brought about by the inactivity of the public in sup- 
plying facilities for taking care of traffic before it starts and after it 
reaches destination. As an instance, the situation at Chicago during 
the winter of 1907 may be cited. At that time, in the neighborhood 
of 100,000 loaded freight cars awaited delivery, although the whole 
country was crying for more cars. The practice of the stock inter- 
ests is to crowd their shipments into the shortest space of time and 
then complain because each one is not provided for and given 
movement at maximum speed. Moreover, the orders in certain 
sections many times aggregate more cars for loading on a single day 
than could be handled m ten if the railroad applied its whole equip- 
ment to that particular traffic. I recall that orders for cars for use 
in a single week on the Pecos Valley lines last fall aggregated more 
than 3,000 on that line, and the train haul is not beyond twenty cars, 
so that it will readily be seen that no legislative provision could have 
moved the live stock in a manner and at the time these orders were 
placed. There are about 392 junction points on this system where 
cars are exchanged with other roads. Does any one believe it prac- 
ticable to stand cars of all kinds at each of these junctions to deliver 
in equal exchange for cars received? Whether the operation of 
control can be extended to compel the delivery of property to other 
than its owner, no matter what regulation be made as to compen- 
sation while absent, is open to question which the lawyers or courts 
must determine. 

I am informed that Judge Co wen made the statement to the com- 
mittee that Judge Terry, of Galveston, agreed with him that this 
bill should pass. In that connection, attention is invited to the 
attached telegram from Judge Terry in which it is shown that Judge 
Cowen is mistaken in his recollection as to what took place between 
himself and Judge Terry on that subject. 
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The reciprocal demurrage features of this bill are distinctly bad. 
I do not know how the committee can possibly subscribe to its pro- 
visions in that regard or how it would be possible to operate under 
it if enacted into law. 

Galveston, February 15, 1908* 
J. W. Kendrick, Chicago: 

Judge Cowan is mistaken in the statement that I agreed with him, that a car-pooling 
bill should paae. I am confident I never had a conversation with him about the bill 
pending in Congress during session of last Texas legislature. When it became apparent 
that some kind of a bill would pass, Judge Steadman and I did confer with Judge 
Cowan in an effort to remove some of the objections to a substitute bill which he had 
prepared. Some of our suggestions were accepted by Mr. Cowan and others were not. 
In a discussion before conference committee that committee accepted some of our 
amendments to Mr. Cowan's bill and declined to accept others. Judge Steadman and 
I expressly stated to the conference committee that we did not wish anything then 
done by us to be considered as a waiver, morally or otherwise, of the right of thereafter 
attacking in the courts the feature of the bill requiring railroad companies to send 
their cars off their lines. 

J. W. Terry. 
Junction points on Atchison system. 



Station. 



Atchison proper: 

Abilene 

Albuquerque 

Alma, Kans 

Alva, Okla 

Anthony, Kans 

Aigonia, Kans 

Arkansas City, Kans . . . 

Atchison, Kans 

Augusta, Kans 

BartlesvUle, Okla 

Bee Creek Junction, Mo 

Belen, N. Mex 

Big Blue Junction, Mo. 

BlackweU, Okla 

BucUin, Mo 

Burlington, Kans 

Burrton, Kans 

Byars, Okla 

Caldwell, Kans 

Caney, Kans 

Canyon City, Colo 

Carrollton, Mo 

Cashion, Okla 

Cedar Vale, Kans 

Chanute, Kans 

Cherokee, Okla 

Cherry vale. Okla 

Chicago, 111 

Chicopee, Kana 

Chmicothe,Ill 

Coal City, 111 

Cofley ville, Kans 

Colorado Springs, Colo. 

Concordia, Kans 

Congo, Mo 

Corwith, lU 

Crandall, 111 

Doming, N. Mex 

Denver, Colo 

Dewey, Okla 

Dodge City, Kans 

Drummond, 111 

E. Oalesburg, 111 

ElMoro, Colo 

El Paso, Tex 

Emporia, Kans 

Enid, Okla 

Enteiprise, Kans 

Erie, Kans 

Eton, Mo 

Eureka, HI.... 

Eureka, Kans 

Fort Madison, Iowa — 
Fredonia, Kans 



Number 
of roads. 



Station. 



Atchison proper— Continued. 

French, N. Mex 

Oalesburg, 111 

Oamett , Kans 

Oirard, Kans 

Gower, Mo 

Guthrie, OUa 

Harper, Kans 

Hurdland, Mo 

Hutchinson, Kans 

Indei)endence, Kans 

lola, Kans 

Isleta, N. Mex 

Jansen. Colo 

Joliet, lU 

Kansas City, Mo 

Kennedy, N. Mex 

Kingman, Kans 

Lansing, Kans 

lA Plata, Mo 

Lamed, Kans 

Lathrop, Mo 

Lawson, Mo 

Leavenworth, Kans 

Lexington Junction, Mo. . 

Lindsay, Okla 

Lorenzo, 111 

Lorraine, Kans 

Lyons, Kans 

UaM>n,m 

McCook, 111 

McPherson, Kans 

Mediord, Okla 

Medai,Mo 

Meriden, Kans 

Millsdale, lU 

Minneapolis, Kans 

Mtaonk, 111 

Morton, 111 

Nemo, m 

Nepesta, Colo 

Nerska, lU 

Newton, Kans 

Nlckerson, Kans 

Niotaze, Kans 

North Topeka, Kans 

Oklahoma City, OUa 

Olathe, Kans 

Osage City, Kans 

Ottawa, Kans 

Palmer Lake, Colo 

Pauls Valley, Okla 

Pekin,IU 

Pequot, 111 

Perry, Okla 



Number 
of roads. 



1 
1 
1 
1 
1 
4 
1 
1 
2 
1 
2 
1 
2 
4 
16 
1 
1 
2 
1 
1 
1 
1 
7 
1 
1 
1 
1 
2 
1 
3 
3 
1 
1 
1 
1 
1 
1 
1 
1 
1 
1 
1 
1 
1 
2 
3 
2 
1 
1 
1 
1 
5 
1 
1 
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Junction points on Atchison system — Continued. 



station. 



Atchison T>roi)er — Continued . 

PittsDurg, Kans 

Plaines, lU 

Flattsburg, Mo 

Portland, Colo 

Preston, N. Mex 

Princeville, 111 

Pueblo, Colo 

Purcell, Okla 

Quenemo, Kans 

St. Joseph, Mo 

Salina, Kans 

San Antonio, N. Mex 

Santa Fe, N. Mex 

Scott City, Kans 

Severy, Kans 

Sheffield, Mo 

Shawnee, Okla 

Soldiers' Home, Kans 

South Saven, Kans 

Sparks, Okla 

Stafford, Kans 

State Line, Texas 

Sterling, Kans 

Streator, HI 

Sugar Creek, Mo 

Superior, Nebr 

Toluca, 111 

Topeka, Kans 

Trinidad, Colo 

Tulsa, Okla 

Valley Falls, Kans 

Wellington, Kans 

Wichita, Kans 

Winfield, Kans 

The Southern Kansas Railway Com- 
pany ol Texas: 

Amarillo, Tex 

State Line, Oklahoma-Texas 

Washburn, Tex 

Yamall, Tex 

The Pecos and Northern Texas Rail- 
way Company: 

State Line, New Mexico-Texas 

The Eastern Railway Company of New 
Mexico: 

State line, New Mexico-Texas 

The Pecos River Railroad Company: 

Pecos, Tex 

The Gulf, Colorado and Santa Fe RaU- 
way Company: 

Algoa, Tex 

Alvarado, Tex 

Areola, Tex 

Ardmore, Okla 

Bay City, Tex 

Beaumont, Tex v 

Belton, Tex 

Bessmay, Tex 

Bird's Siding, Tex 

Bobbm, Tex 

Brenham, Tex 

Brownwood, Tex 

Buna, Tex 

Cameron Tex 

Celeste, Tex 

Clebume, Tex 

Conroe, Tex 

Cleveland, Tex 

Cravens, La 

Cresson, Tex 

Dallas, Tex 

Davis, La 

De Bidder, La 

Duke, Tex 

Eagle Lake. Tex 

Farmersville, Tex 

Fort Worth, Tex 



Number 
of roads. 



Station. 



Number 
of roads. 



The Oulf, Colorado, and SmtaFe Rail- 
way Company— Continued. 

Gainesville, Tex 

Galveston, Tex 

Honey Grove, Tex 

Houston, Tex 

Kountze, Tex 

Lampasas, Tex 

McGregor, Tex , 

Milano, Tex , 

M organ, Tex , 

Navasota, Tex 

North Fort Worth, Tex , 

Paris, Tex 

Pauls Valley, Okla 

Purcell, Okla 

Rosenberg, Tex 

Saginaw, Tex , 

Sealy. Tex 

Sherman, Tex 

Temple, Tex , 

Virginia Point, Tex 

Wallis, Tex 

Weatherford, Tex 

Wharton, Tex 

Wolfe City, Tex 

Wylie. Tex 

The Texas and Gulf Railway Comi>any : 

Longview, Tex , 

Timpson, Tex , 

The Atchison, Topeka and Santa Fe 
Coast Lines: 

Albuquerque, N. Mex , 

Ambrose, Cal 

Antioch, Cal 

Ash Fork, Ariz , 

Bay Point, Cal 

Calwa, Cal. 

Colton, Cal 

Daggett, Cal 

Diamond, Cal , 

Flagstaff, Ari« 

Fresno, Cal 

Hobart, Cal 

Hooper, Cal 

Inglewood, Cal , 

Isleta, N. Mex 

Kern Junction, Cal 

Los Angeles, Cal , 

Los Nletos, Cal , 

Ludlow, Cal 

Maltby, Cal 

Merced, CaJ 

Morena, Cal 

Nadeau Park 

National City, Cal 

Mojave, Cal 

Oakdale, Cal 

Oakland, Cal 

Redondo, Cal 

Richmond, Cal 

Raymond, Cal 

Riverside, Cal 

San Bernardino, Cal 

San Diego, Cal 

San Francisco, Cal 

San Pablo, Cal 

Santa Ana, Cal 

Stockton, Cal 

Thoreau, N. Mex 

Williams, Ariz 

The Santa Fe, Prescott and Phoenix 
Railroad: 

Congress Junction, Ariz 

Phcenix, Ariz 

Grand total 
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I have read Mr. Cowan's special explanation of exchange of car 
features of the Culberson bill. It ought to convince the Senate com- 
mittee that the purpose of the bill is to create for the live-stock inter- 
ests an easy method of making good any losses in the general han- 
dling of a live-stock business by fixing upon railways penalties, 
duties, and responsibilities that are inconsistent on the one hand and 
impossible on the other. The framers of the bill undoubtedly had 
that particular feature in mind, and its supporters have industriously 
omitted all reference to any matter outside of overdrawn advan- 
tages hoped for if the bill becomes law. 

Under the operation and influence of a ''pooling of equipment reg- 
ulation,'' which has been tried for about two years and which em- 
braced the main points outlined in this bill, conditions almost intol- 
erable were brought about and will be reproduced whenever this bill 
or any other like it becomes a law. A man engaged in the cattle 
business and the practice of law may know just what remedies should 
be applied to overcome imperfect operation of railroad regulations, 
but m this case it doesn't stand out as clearly as the star which 
guided the wise men of the East. 

I feel entirely safe in saying that during the period above referred 
to more congestion, more delay, and more narmful use of cars 
occurred, so far as the whole commerce is concerned, than ever before 
in the history of American railroads. Cars were sent everywhere to 
destination, regardless of distance or cost. The per diem rental 
upon the so-called reciprocal arrangement of exchanging cars was so 
high that it operated as a penalty upon roads, in some cases so severe 
that they could not Uve under it. The Unes making final deUvery 
of freight found themselves almost wholly deprived of their own 
equipment and their facihties crowded with commerce loaded in 
foreign cars which they could neither dispose of or use. 

Long railroads suffered particularly; roads having pecuUar era- 
dients, and sparsely settled territory especially felt the buraen. 
So-called demurrage rules were in many instances undoubtedly made 
use of by shippers as being the cheapest way to provide storage at 
destination. The charge, amounting to less than 5 cents per ton for 
the tonnage capacity used, had Uttle or no influence because it was 
cheaper than moving the load. 

The whole experiment was so unsatisfactory to the pubUc and the 
railroads that a return to more rational methods has been in process 
for some months past. 

These items are referred to because in the arguments favoring 
this bill reference is continually made to the fact that the Interstate 
Commerce Commission is to be charged with making the rules which 
are to make the law effective. That body will probably be able to 
find reasonable employment for its time m carrying into effect the 
instructions it has secured from Congress, without undertaking to 
provide regulations for the detail of handUng 2,000,000 car units in a 
way that will satisfy the general public. The bill, of course, seeks 
to make the regulations easy to draw, by reason of first providing 
that my property is not mine, but belongs to the public at large 
and must be sent abroad regardless of any interest in it, or need of 
it for use under my own control. 

The basis upon which this proposed action rests has not been 
made clear by the advocates of the bill. If the Congress will change 
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the damage and attorney-fee section, making it operate against the 
users of cars as well as the railroad, we would not object particularly 
to its enactment. In 1884 Texas enacted such a law. Under its 
provisions the railroad is required to provide equipment under penalty 
of $25 per day for failure, and the public is penalized in the same 
axaount for each car ordered and not used, or when it failed to use 
all the capacity ordered, or failed to unload within a prescribed time. 
It is not of record that any of the advocates of this bill took advantage 
of the provisions of that law; especially is it true that Mr. Cowan 
and his cUents have not found during the twenty-odd years it has 
been on the statute books that their interests were being sufficiently 
injured as to require the prosecution of any considerable number 
of suits. 

When it is considered that a major part of the business which it 
represents originates in that State, it may be thought singular that with 
a law so amply providing for its protection lying practically dormant 
for over twenty years, a need suddenly arises for Federal legislation 
which places obligations and fixes penalties and damages and attor- 
neys' fees upon the carrier onlv. There is about the same need of 
the proposed laws as there is for a general attack of the headache. 
The idea of making a railroad responsible for failure to supply cars, 
and at the same time take away from it the means of supplying 
them, is so preposterous that it would be humorous but for the fact 
that a committee of our highest law-making body has been asked 
by an infinitesimal proportion of the interests affected to seriously 
consider ways and means bv which this thing can be made lawful 
on the one side and unlawful on the other. 

The advocates of this bill announce with a great show of unction 
that they do not want to manage the railroads; all they want is to 
prescribe the rules and the measure of damage and attorneys' fees, 
and they don't care who manages them, and that is the meat of the 
whole thing — they may have fteight and order cars, or order cars 
without having freight, and the results will be substantially the 
same — i. e., the railroad stands the damage, in one case by failing 
to supply the cars and in the others by the expense of supplying cars 
that are not used. I can assure you the latter is not an inconse- 
quential item in the course of a year. 

Again, as pointed out once before, the usual practice is to concen- 
trate movements of live stock and other freight into a period so short 
that no matter what the ability of the railroad may be, it will still be 
without means of meeting the demand made upon it and incur risk of 
penalties, damage, etc., provided for in this bill. 

It is veiy evident the provisions of the bill in respect to average 
speed which it provides shall be maintained has not had consideration 
of any consequence. The advocates of that feature of the bill have 
proposed that an average speed be maintained. I assume the average 
speed contemplated is that obtained by dividing the number of hours 
between the loading point and destination, into the distance. It is 
most apparent to anyone familiar with the handling of trains that 
the figures submitted have omitted all reference to the necessary 
stops for changes of engines and train crews, orders, water, coal, and 
meeting points. 

If I may illustrate what I have in mind, by taking the movement of 
a stock train from Kansas City to Chicago, I shafl be compelled, in 
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order to show the average speed of 20 miles per hour, to make more 
than 35 miles per hour, which is a speed faster than most passenger 
trains are scheduled, in order to overcome delays incident to the 
stops necessary in changing engines, taking coal, water, obtaining 
orders, and meeting and passing passenger trains. 

I have noticed that the figures which have been submitted to the 
committee set up the claim that the average movement is but 9 miles 
per hour. An investigation of the movements which produced that 
result would most likely show a very heavy percentage of branch line 
freight trains handhng but few cars of stock, and of main line trains 
picking up Uve stock en route. I apprehend that if the figures could 
De actually stated the movement of stock would show a £&ure above 
15 miles per hour while running instead of 9, as shown by tne general 
compilation of figures which must include the mileage of all kinds of 
train carrying live stock. 

I contend that any law which fixes the speed Umit from one terminal 
to another will be a most dangerous regulation. 

It may not be amiss to mention, in closing, that in the State of 
Texas a movement of citizens is now being carried on, having for its 
object the repeal of a large number of obnoxious laws which have been 
made and are now seriously crippling the material prosperity of that 
State. 

STATEMENT OF OFFIGEES OF THE GEHTRAL OF GEOEGIA RAIL- 
WAT GOMPAHT OF OBJECTIONS TO H. R. 4007 AND 13841. 

GENERAL. 

[By Second Vice-President W. A. Winbum, in charge of traffic] 

The legislation is predicated upon the theory that the railroads are 
willfully refusing to provide enough suitable cars to handle their 
traffic and are not moving it as rapidly as they can and should do. 
This bill would not constitute a wise and conservative law and should 
not be passed, because it represents the hostile views of only one class 
of shippers and is based upon their experience during an unprecedented 
congestion of freight traffic. It proposes to exact double damage for 
failure to furnish cars promptly ror live stock and discrinunates 
unjustly against other classes of perishable freight. 

The underlying principle of the whole scheme is false, because it 
undertakes to fix arbitrary rules for the transportation of freight 
regardless of the fluctuations in the volume of traffic or the physical 
conditions affecting the transportation service. 

During the past three or four years the railroads in the United 
States have handled a larger business than was offered during any 
previous period of prosperity. It has exceeded their most extreme 
expectations, and enormous expenditures have been made in laying 
additional main lines, side tracks, and terminal yards and in building 
cars and engines to keep pace with the requirements of the business 
of the coimtry. To-day most of them are pa;ying interest on facili- 
ties that are idle and that are Ukely to remam so. If it were true 
that they had made no effort to meet the growing demands of com- 
merce, it would be fair to impose penalties that would impress this 
duty upon them; but it is true, and should not be difficult to prove, 
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that they performed their duty to the shipping pubUc faithfully. 
They have spent all the funds that they could raise for the enlaree- 
ment of their facilities and can not be subjected to punitive legisla- 
tion with any better show of justice than the manufacturers or miners 
for failure to supply the requirements of their customers. 

speedJat which traffic shall be carried. 

It would be impracticable for the Commission to prescribe the 
minimum rate of speed for each class of traffic and over each road. 
To do so it would nave to consider the character of each road per- 
forming the service, as well as the circumstances and conditions under 
which it is to be transported. 

FURNISHING CARS AND EXCHANGE THEREOF. 

So far as the terms and conditions that affect interchange and use 
of cars by the carriers are concerned, there is now a well-established 
and generally satisfactory basis, and no legislation would appear to 
be necessary on that pomt. It does not seem reasonable to me to 
require one road to deliver another 100 empty cars to be used in any 
traffic that may suit the interest of the receiving road simply because 
it has turned over to the other 100 carloads of freight, which it has 
undertaken to transport from choice or necessity and finds it to its 
interest to turn over to some particular connection. There are two 
objections to such a method — the road receiving the loads may not 
desire the traffic nor feel that it was to its interest to promote the 
movement by exchanging an empty for a load; or there might be 
traffic offering on its own line that it desired to handle, or was required 
by law to handle, which would have to be neglected if it was required 
to turn over its equipment to its connections to take care of business 
originating on other lines. 

[By General Manager T. S. Moise, in charge of operation.] 

In the case of exchange of eauipment serious complications would fol- 
low a regulation of this kind tnat would not only place an intermediate 
nonoriginating line in a position by which it could be required to 
furnish in times of great prosperity an empty for every loaded car 
received, but often special equipment, especially suited only for a 
character of business that it did not originate, which would be idle in 
periods of adversity when the originatmg or gathering road would 
naturally desire to use its own cars. 

It would also be a great disadvantage to the short lines receiving 
loads destined to near-by points to have to furnish empties to the 
delivering line that could be used to distant points in which the owner 
of the car would have no traffic interest, and in this way it would 
take but a short while to drain the smaller carriers of all of their 
equipment. 

RECIPROCAL DEMURRAGE. 

With regard to the so-called reciprocal demurrage rule: There is a 
vast diflference between a railroad charging demurrage for the use of 
a car, the consignor or consignee having the usual free time for holi- 
days, bad weather, etc., and penalizing a railroad for failure to fur- 
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joish fax^ilities which it is not only anxious but exercising its best 
^orts and all of its means to do, with no such grace as given ibe 
consignor or consignee, and prohibited in many States by law from 
operating its trains on Sundays, a serious burden in itself, representing 
a loss of time and equipment of about 14 per cent. 

STATEMENT OF MB. JOEL F. VAILE, OF THE DENVEB AND EIO 
GRANDE RAILROAD STSTEM, IN REGARD TO H. R. 4007 AND 
13841. 

With the great variety of conditions which exist in different parts 
of the country and on different railroad lines, we are already expe- 
riencing serious difficulties which arise from the attempt by legis- 
lative means to control the details of railroad management. Under 
ordinary conditions it would seem that the interest of railroad com- 
panies to supply cars to the extent of their ability to meet the 
demands of traffic would furnish a sufficient incentive to avoid 
serious difficulty as between the railroad company and its customers. 
But in this country, as shown by recent expenence, conditions change 
so rapidly that it is impracticable for railroad companies as quickly to 
respond to the changed conditions. It is only a short time ago that 
the demand for cars for the movement of all sorts of traffic very far 
exceeded the possibility of railroad companies over the country to 
complv at once with the apparent necessities of the situation. The 
manufacturers of equipment were flooded with orders beyond their 
capacity to turn out product. A sudden change has come in the 
condition of business affairs, and the supply of equipment seems for 
the moment to be fully equal to all necessities of commerce, and there 
are many orders for equipment now in process of fulfillment, which 
orders were made in view of the immense pressure for additional cars 
which existed some weeks ago, but which necessity again has been 
suddenly removed. • 

I do not see how legislation can provide a remedy for these sudden 
fluctuations of conditions. 

The Denver and Rio Grande Railroad Company has lines ramifying 
through different se-ctions of the Rocky Mountains and in valleys 
here and there, and the demand which comes in the fall of the vear 
in normal times for a large number of cars to move live stock from 
mountain ranges is a demand which comes almost simultaneously 
from many sources. A railroad company must adapt itself to such 
demand, but in the emergency of numerous demands from different 
directions on outlying branches, it must necessarily distribute on 
some fair basis its cars as it may be able to do so, with a desire to 
accommodate all without undue discrimination. Its inability in 
given cases to meet the momentary demand would under such a law 
as the Culberson bill subject it to penalties which are entirely unnec- 
essary to induce its most active efforts, and yet the exaction of which 
tend to diminish its power to perform. The situation of a railroad 
such as ours, with tnese ramifications necessitated by topography 
and where the location of branches is determined by the existence 
of natural resources at particular points, and not by the ordinary 
commercial principles wnich cause a trunk Une to be constructed 
from one main center to another, is very different from that of a 
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trunk line running from commercial point to commercial point and 
serving a farming section en route. 

In tne bill as proposed we can hardly see the justice of the require^ 
ment that a company receiving loaded cars from' a connecting car- 
rier shall furnish such connecting carrier with empty cars. There 
may at the time be an imperative demand upon the company's own 
line for all empty cars that it can supply, and there surely should be 
no rule which would require that as a consideration for receiving 
loads from a connecting carrier it should furnish that connecting 
carrier with a corresponding number of empties. In the ordinary 
interchange of business this matter would seem to be suflGiciently 
satisfied by the ordinary usage among railroads involving reciprocity 
in the furnishing of trafl&c, and therefore loaded cars between the 
connecting lines and leaving the supply of empties to the natural 
operations of interchanged business. 

It seems to me that the proposed bill in any event is one which will 
be practically difficult of enforcement, although capable of making a 
great deal of trouble. I would suggest that there are some things 
which railroad companies should be permitted to do for themselves 
and that on some portions of their business they should be allowed 
some latitude of discretion, and that legislation such as is here pro- 
posed is of a character calculated to destroy efficient transportation 
service. 
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Committee on Interstate and Foreign Commerce, 

Friday^ April 10, 1908. 
Committee called to order at 10.30 a. m., Hon. James R. Maim in 
the chair. 

DETERMINATION OF RAILROAD RATES BY THE INTERSTATE COMMERCE 

COMMISSION. 

Mr. Mann. You may proceed, Senator Faulkner. 

STATEMENT OF HON. CHARLES J. FATJIKNEE, OF WASHIHG- 

TON, D. C. 

Mr. Faulkner. Mr. Chairman, I will seek to be brief in the re- 
marks that I shall submit to the committee in reference to several 
bills that have been passed over, and to which I now desire to request 
the attention of the committee. They are H. R. 7568, introduced by 
Mr. Townsend; H. R. 7656, by Mr. Williams; H. R. 11354, by 
Mr. Hardv; H. R. 14038, by Mr. Bowers, and H. R. 15855, in- 
troduced by Mr. Watkins. In all of these bills the principle is in 
substance the same. They apply to the question of an increase of 
a rate, and provide that any party who has the right, under the thir- 
teenth section of the act to regulate commerce, to file a protest, with 
the provision that the rate shall be suspended and not take effect until 
the Commission shall have passed upon the reasonableness of the 
advance after a hearing by the Commission, and the decision shall 
determine that the advance was just and reasonable. 

There are numerous objections to the principle embodied in these 
bills: First, it changes the whole theory upon which the present 
existing act to regulate commerce rests. The existing law leaves to 
the carrier the initiation of rates and requires a complaint and hear- 
ing to set aside a rate. These bills if enacted into law would practi- 
cally turn over to the Commission the control and initiation of the 
rates of this country. We assert that such would be the effect 
of these provisions, for the reason that it would not be the considera- 
tion of tne reasonableness of a rate in existence, the effect of which 
could be shown, but a question before the Commission of the ad- 
visabiUty, the propriety, or the reasonableness of the advance in the 
rate ; and as rates are continually changing, either being lowering or 
being increasing, to the number of 600 and 700 a day, you can see 
that in the course of a very short time, if protests were filed, the Com- 
mission would have made the rates which under existing law could 
not be modified or changed by the carriers under the orders of the 
Commission. 

The second objection that I urge to these bills is that the provi- 
sion requiring thirty days' notice before a rate can take effect was to 
give more stability to rates than under the original law to regulate 
commerce and to place all shippers by such notice on an equanty in 
making contracts, as they coula then know the rates to be in effect 
when tne contract was to be performed. Under the former law the 
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notice to increase a rate was ten days, and to lowering a rate three 
days. The enactment into law of the principle of these bills would 
render the purpose of the amendment oi the Hepburn Act useless as 
to the thirty-day provision. Anyone could file a protest within the 
thirty days which would eflFectually stop the going into effect of the 
rate and leave the question indefinite and uncertain as to when, if 
ever, the proposed advance would take effect. 

Mr. Mann. Could not that easily be corrected by providing that 
the rate should not take effect until thirty days after the decision of 
the (.Commission? 

Mr. Faulkner. No; as I will show you by the third proposition! 
shall submit. 

Mr. TowNSEND. Before you get to that, you can imagine, even as 
a railroad man, that a proposed rate might be declared, and prac- 
tically would be declared, unjust and unreasonable, can you not? 

Mi*. Faulkner. Yes. 

Mr.* TowNSEND. That rate can not be attacked until after it has 
gone into effect under existing law, can it? 

Mr. Faulkner. I do not think you are correct in saying that it 
can not be attacked. I think it can be attacked any time after it is 
aed. 

Mr. TowNSEND. By whom? 

Mr. Faulkner. By whoever would be affected by the rate, or 
have the right to attack it under the thirteenth section. 

Mr. TowNSEND. The Commission has held that it could not be 
attacked. From the talks that I have had with them, they maintain 
that they have no jurisdiction 

Mr. Faulkner. They have no power to decide the question within 
the thirty days, but the protest, nowever, could be filed, although it 
would not suspend the rate. 

Mr. TowNSEND. But it would not effect anything. 

Mr. Faulkner. Not until the decision was rendered. 

Mr. Stevens. Courts have suspended a rate. 

Mr. Faulkner. Yes; the court can suspend the taking effect of a 
rate. 

Mr. TowNSEND. I am not talking about a rate in force, but a pro- 
posed rate. In justice to all parties, ought there not to be some 
arrangement or provision provided by Congress whereby a rate could 
be determined as to its justness or reasonableness from tne time of the 
notice of the proposed increase ? 

Mr. Faulkner. I think not, and for reasons which I will proceed 
to give you. 

Mr. TowNSEND. I agree with you that it would mean a great bur- 
den upon the Commission if it had to entertain complaints on all 
groposed changes, but ought there not to be some discretion with the 
bmmission so that if prima facie the proof shows a rate to be unjust 
and unreasonable it could be suspended until determined? 

Mr. Faulkner. In answer to that question I would say that any- 
one could make a prima facie case in an ex parte petition. The Com- 
mission would not have the time to investigate the matter within the 
limit of the thirty days to determine whether it was advisable and 
proper to suspend the rate or not, and I will further show to the com- 
mittee the danger to fair and legitimate business such a law would 



RAILROAD RATES, CAR SUPPLY, AND TRAIN SERVICE. 5 

suggest to a dishonest shipper. For example, suppose a shipper was 
bidding on a contract for furnishing a large amount of material in 
competition with another, or a half dozen others, and notice was 
given of an advance in the rate affecting that material, either one of 
those competitors could — the others anticipating that the rate would 
go into effect — base his bid upon the old rate and not on the advanced 
rate that would take effect when the contract was to be performed. 

Mr. TowNSEND, But supposing a man had a contract existing for 
six months instead of thirty days? 

Mr. Faulkner. Just wait one moment. What would be the 
result? Anyone of those competitors could file his protest within 
the thirty days; he would make a prima facie case, and the Commis- 
sion would be compelled, as it has had no opportunity to investigate, 
to suspend the goiug into effect of that proposed increased rate. 
This competitor made his bid based upon the fact that he would 
have the benefit of the low rate, which would give him the advan- 
tage over his competitors, which would be equivalent to the law 
itself conferring upon him a rebate, an inequality, which it is the 
chief purpose or the law to prohibit, as between the shippers of the 
country. This could be done without the least difficulty by a dis- 
honest shipper. 

Mr. Stevens. It is open to everybody. 

Mr. Townsend. But I can not see the force of that. 

Mr. Mann. To give another illustration that may help you upon 
that point: The law now provides that municipal corporations may 
receive lower rates of freight, and very serious complaints, bitter 
complaints, are being made nbw by some people that there are peo- 
ple engaged in the manufacture of water pipe and other iron articles 
who make arrangements with the railroad companies under which 
certain municipal corporations, for their benefit, are notified that 
they can get a lower freight rate. Of course, that is not open to 
everybody, but it has had the effect of very largely changing con- 
tracts with reference to water pipe in the last few months. 

Mr. Faulkner. I was not aware of that fact. Mr. Townsend, I 
do not see why you do not appreciate how easily a competitor could 
take advantage of such a law to the disadvantage of his competitors. 

Mr. Stevens. Why can not the competitor take advantage of it? 

Mr. Faulkner. Because the other competitors are acting in good 
faith. They do not feel that the advanced rate is an unreasonable 
rate, and therefore they put in no protest. The other competitor 
does not regard the advanced rate as unreasonable, but he is scheming 
for the purpose of an advantage over his competitors, and he waits 
untU near the end of the thirty days, then puts in his protest, files 
his bid based upon the old rates, and secures the advantage over his 
competitors. 

Mr. Townsend. Then he must be pretty well convinced, if he is 
going to take that advantage, that the rate is unjust and unreasonable* 

Mr. Faulkner. Not at all, because if he makes a prima facie case 
it is suspended by law or, under your suggested modification, by the 
Commission. Wnen the hearing is had the Commission may sustain 
the advance; the dishonest competitor has then shipped his goods 
under the lower rate, his competitors, who bid under the proposed 
advance in the rate, having failed to secure the contract. 
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Mr. EscH. Do you think that would result in discrimination? 

Mr. Faulkner. Not only would it be a discrimination, but to the 
extent of the difference between the rates it would be equivalent to a 
rebate, and it would encourage a dishonest competitor to seek to 
accomplish an advantage that the law has prohibited since 1887. 

Mr. KiCHARDSON. The great trouble about this is that it would take 
the Interstate Commerce Commission more than thirty days to inves- 
tigate the matter, and the whole thing would be held up ? 

Mr. Faulkner. It would be impossible for the Interstate Commerce 
Commission, under such a law, to make any investigation of the facts. 

Mr. Richardson. I understand that, but I am going further. That 
being the case, wouldn't it be wise to insert into the law authority 
for tne Interstate Commerce Commission to say whether they would 
make these investigations or not? They might have an opinion 
already fixed that the rate was too high, and they could avoid the 
delay. 

^fr. Faulkner. If you should give them the discretion, and they 
have not the time or opportunity to investigate the facts on a prima 
facie case, as public omcials they would be compelled to suspend the 
going into effect of the rate until they had made such an investigation; 
otherwise would they not fail to do their duty? 

Mr. Richardson. I do not think that necessarily follows. The 
Commission might say that this case, upon its face, showed that it 
was not worthy of investigation. They could hold that, after some 
experience and observation upon that line of rates, they would not 
raise it. 

Mr. Faulkner. If thOT were possessed of the facts that bore upon 
the rate and were satisfied it was a proper advance, of course tney 
would, having the discretion, not suspend the rate; but in nine out 
of ten cases the advances would be such that the Commission would 
have no knowledge of the facts that would show whether the rate 
was reasonable or unreasonable. When you consider that the rates 
in this country are changed, lowered or raised, to the number of six 
to seven hundred a dav, you will appreciate the absolute impossibiUty 
of getting a hearing or the protest by the Commission, or a considera- 
tion of the facts that would justify a temporary order as to the 
advance. 

Mr. Richardson. You do not contend that if this suggestion 
was enacted into law, and that the Commission was required to 
look into any rate supposed to be advanced bv a common carrier 
within thirty davs, or at any time, that it would have the effect of 
preventing a railroad thereafter from ever lowering a rate again ? 

Mr. Faulkner. I will endeavor to show you that that has been 
the effect wherever it has been adopted. 

Mr. TowNSEND. Right there. I have been looking up some of 
the rates that the railroads have been increasing, rates that have 
been in existence, some of them, twelve or fifteen years, and which 
have suddenly been changed. Do you think that there would be 
any great loss to the railroads if such a rate were to be continued 
under an order of the Commission for a few days longer until the 
matter of its reasonableness could be determined f 

Mr. Faulkner. You limit that by several qualifications. You 
say "a few days." In the first place, I think it would take more 
than a few months to decide a case of that character. 
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Mr. TowNSEND. Bnt they have been determined pretty rapidly for 
the last year? 

Mr. Faulkner. Yes, they do determine them as rapidly as they 
can, and they have improved greatly in that respect. 

Mr. Kennedy. Would it not be a fair presumption that a rate 
which had been in existence for the railroad company was a reason- 
able rate, and would it not also be fair to permit it to continue until 
the railroad makes a showing to the Commission? 

Mr. Faulkner. I hope to show that under the decisions of the 
Supreme Court that there is no presumption because a rate is ad- 
vanced that it is unreasonable. The conditions change in regard to 
the traffic, and its reasonableness must depend upon the conditions 
when the advance is made. 

Mr. Kennedy. These bills seem to bring the question before us 
as to which, the shipper or the railroad company, ought to have the 
burden of effecting this change, or defeating it. 

Mr. Faulkner. I do not think that is the important question 
here, because I think the burden has always been thrown oy the 
Commission on the railroad company with respect to the increase 
of a rate. 

Mr. Adamson. The railroad takes the initiative and fixes a rate, 
and it runs on one, two, three, five, ten, or fifteen years. All at once 
it comes to the conclusion that in fixing it it was not high enough, 
and, as I understand the question of Mr. Kennedy, it was to the effect 
that it was originally fixed as high as the traffic would bear, and 
now they want to make it higher. Ought not the burden to be 
upon the railroad company when the Commission has such a case 
up for decision? 

Mr. Faulkner. Does not the Commission throw the burden on 
the railroad company to-day ? The question of the burden of proof 
is not the important question here. 

Mr. TowNSEND. What difference is there in the principle under 
existing law and the one which we propose to put in this bill? Under 
the existing law the shipper has a right to complain when the rate 
is in force. We propose now to give him the right to complain 
when the proposed change is advertised. Under the proposed law 
we say that tne Commission ^' shall have the power," and I propose 
to amend it to the effect that it ^' shall have the discretion" until 
reasonableness has been determined. Under existing law, as the 
Commission has ruled, if the rate is found unjust and unreasonable, 
it can order reparation from the company to the shipper for the 
amount, and so I ask you now what is the difference in principle? 

Mr. Faulkner. I am afraid, Mr. Townsend, that you are looking 
at this question from one side. I appeal to you to look at it from 
both sides. 

Mr. Townsend. I certainly want to do that. 

Mr. Faulkner. Take the illustration that you have given. If 
the rate goes into operation as you suggest, under existing law, and a 
protest is made as to that rate being an unreasonable one, the rights 
of the shipper are fully protected under existing law. How ? If the 
Commission decides that it is an unreasonable advance, it proceeds 
a step further and ascertains the damage to the shipper and grants 
him reparation. 
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Mr. TowNSEND. But can the Commission make reparation? For 
instance, if the lumber manufacturers of the West are correct in their 
contention that the raise in the rate of 25 per cent was unjust and 
unjustifiable, can the Commission, by returning to the shipper that 
extra amoimt of freight that was overcharged, repair them for the 
actual damages sustained by them in the shutting down of their 
mills? 

Mr. Faulkner. That is a question that involves the further fact 
as to whether that rate did shut down the mills, whether it even 
tended to reduce the amount of production, all of which must be 
decided before we can decide it. 

Mr. EscH. I guess there is no question but that it shut down the 
mills and stopped the transportation. 

Mr. Faulkner. I think tnat this question of the advance of rates 
shutting down those mills is an open question. It is a question 
whether the falUne off of the consumption has not aided in snuttin^ 
the mills down, wnether the prostration in the lumber business ana 
the general depression of business — whether, in fact, each and all of 
these causes have not had the tendency to curtail production and to 
shut the mills down. 

Mr. Hubbard. What has been the effect in regions where there 
has been no increase of rate? How have the mills there been affected ? 

Mr. Faulkner. I have not heard of any complaints excepting 
those from the Pacific coast. 

Mr. Hubbard. But what about the regions where there has been 
no increase in rate? Has there been a corresponding falUng oflF cor- 
responding to the regions that have been affected by the increase in 
the rates ? 

Mr. Faulkner. I can not say whether there has been or not, but 
in my own State there has been a large falling oflf of production. 

Mr. Stevens. As to the lumber rate, it has been a question of the 
western mills maintaining their own schedule of prices, oecause where 
formerlv the market in Montana, North Dakota, and northern Min- 
nesota had been filled by the Northwestern lumber, now those mar- 
kets are filled by the hard-pine lumber from the South, because the 
lumber manufacturers of the last-named region had cut prices. It 
was not a question of railroad rates at all, but a question of lumber 
rates. 

Mr. Faulkner. That is a very good answer. I desire to give you 
an illustration of what occurred under my own personal observation. 
Last year I had a roof put on one of the bams on my farm in the valley 
of Virginia. I rode out there one day, looked at the roof, and was 
struck by the color of the shingles. The foreman informed me 
that they were redwood shingles from the Pacific coast. I replied: 
^^You do not mean to say that you put on redwood shingles when we 
have white-oak shingles here in West Virginia ?'' He answered, 
*' Senator, the redwood is the best shingle that we can get, and it can 
be bought for 75 cents a thousand less than West Virginia shingles.'' 
If those shingles can be brought from Washington and Oregon to 
the valley of Virginia in competition with the white-oak shingle of 
the valley, I can not understand how the rate for their transportation 
can be considered an extortionate rate. 

Mr. Kennedy. White oak has come to be very nearly as valuable a 
wood as mahoganv? 
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Mr. Faulkner. It is valuable because it is going now so largely into 
car construction. 

Mr. Townsend. I did not care to enter into a discussion of the reduc- 
tions or increases in rates or the reasons for them, because it may be 
said according to varying judgments that they are due to this, that, 
or the other thing. But assuming that their contention is correct, as 
I have maintained, that the rate has been changed, and the effect of it 
has been to ruin the business of these mills, you can not, by paying 
back the difference in rate, make full reparation for their loss. 

Mr. Faulkner. Now, take the other side of the case. They can 
get reparation. Every man by addressing a letter to the Commission, 
becomes a party to that suit; that is all he has to do. 

Mr. Kennedy. But no one would have an actionable status to 
bring that case up until after the rate had gone into operation. 
Upon the pubHcation of the mere intent to raise the rate he would 
have no status at all. 

Mr. Faulkner. He would have no status that would entitle him 
to a decision of the question within the thirty days. 

Mr. Kennedy. And he could not raise the question in any court. 

Mr. Faulkner. Yes; shippers have raised the question in the 
courts and secured temporary injunctions. 

Mr. Hubbard. Would those whom you represent have any objec- 
tion to permitting the shipper to apply to the Commission as soon as 
the increase in rate is announced, without waiting until it goes into 
effect? Have you any objection to that feature? 

Mr. Faulkner. No, none in the world ; if it does not suspend the 
rate. I want to suggest to Mr. Townsend the other side of this ques- 
tion. The shipper can get reparation — every shipper who is injured — 
by filing a protest if the rate is an extortionate one that is advanced, 
and can be protected. But if you allow this suspension of the rate at 
the discretion of the Commission, and they subsequently decide that 
the rate was properly advanced, there is no possibility of the carrier 
obtaining any reparation. 

Mr. Richardson. Yes; that is the unavoidable dilemma that you 
get into. 

Mr. Faulkner. It is unavoidable only because of the statute. 
Why is it necessary, therefore, to impose such a burden upon the car- 
riers of the country, when by your law, as it exists to-day, the shipper 
is fully protected in the matter. 

Mr. Richardson. What remedy would you suggest to protect the 
railroad ? 

Mr. Faulkner. There is no remedy that I can suggest, or, I believe, 
any other person, if you suspend the rate. The omy redress possible 
is the one you have given to the shipper in case that rate is declared 
unreasonable, to allow reparation to nim, and thus pay him back in 
damages every dollar that was unlawfully taken from him. 

Mr. Richardson. I think a remedy has been suggested in Alabama 
that the railroad shall give a bond. 

Mr. Faulkner. That was through the courts, I think, and not by 
le^slation. 

Mr. Richardson. But it illustrates the same thing. What remedy 
would a man have in collecting a rate? 

Mr. Faulkner. The law allows a shipper by writing a letter to the 
Commission to protest against an advance of rate, that it is an unrea- 
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sonable rate; the Commission decides the question and orders the rail- 
road, if it finds the rate unreasonable, to pay him what has been 
unlawfully collected. 

Mr. Richardson. That is based upon this, that the people have 
conferred that authority, and they are the ones to be benefited if 
anybody, not the creature they made, but the people who created the 
authority, who originated it. 

Mr. Faulkner. I think, Mr. Richardson, that you are too fair- 
minded a man, you always have been on all these questions, to hold that 
because a power has been granted for the benefit of the public, author- 
izing a corporation to construct a railroad (for we must remember 
that this grant should never be made unless in the judgment of the 
sovereignty it is for the public benefit) 

Mr. Richardson. I contend that there is something due the gran- 
tor or they would not impose unjust conditions upon the grantee. I 
think there is more due the grantor, the public, than the creature 
created by the grantor. 

Mr. Faulkner. I believe it can be maintained successfully and the 
statement will be approved by every traffic official as a correct propo- 
sition, that there is not one rate out of ten that is arbitrarily fixed by 
the traffic officials of a railroad. Rates are evolved out of circum- 
stances and conditions surrounding the traffic. I believe that it is 
conditions which control traffic officials in fixing rates. 

Mr. Adamson. They would control every act a man performs in 
every relation of life under those circumstances. 

Mr. Faulkner. Not to that extent; I maintain that in fixing 
rates no traffic man will assume the full resr 



Mr. EscH. In 1901, when some 500 schedules were practically 
changed in a night, was that the result of evolution? 

Mr. Faulkner. I can not say. I am speaking of the general rule 
in making rates. Of the classifications that you speak of, Mr. Esch, 
I haven't any doubt that it was based upon some sound reason, but 
what it was I am not able to state, not being a traffic man and not 
being familiar with the particular incident that you speak of. 

Mr. Mann. But isn't this largely a practical question, and that the 
railroad position is that if they can not raise the rates they are likely 
to lower them? Do you know how many tariff schedules were filed 
last year with the Interstate Commerce Commission? 

Mr. Faulkner. There were between 600 and 700 a daj. 

Mr. Mann. Two hundred and twenty-five thousand nine hundred 
and eighty-two tariff pubHcations, all containing changes of rates and 
rules governing transportation, and about 400,000 notices of concur- 
rence m tariffs. Of course, each one of those publications might con- 
tain a OTeat number of different tariffs. 

Mr. Kennedy. Were they the first filings? 

Mr. Faulkner. Oh, no; they were changes in most of the cases. 

Mr. Mann. That is about the average for a year's time. If the 
Interstate Commerce Commission is given discretionary power to 
keep any of these rates in force, and enjoin the putting into effect 
of any of these tariffs, and that thej must act within thirty days 
after the tariff publications are filed with them, would not the neces- 
sary consequence be — ^you spoke of making out prima facie cases — 
that the Commission must act pro forma? Do you know of any court 
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in the land that is required to do anything in thirty days' time that 
does not act pro forma on that proposition? 

Mr. Faulkner. It could not examine into the facts, because it 
would not have the time to do so. 

Mr. Kennedy. Of all those rates filed, do you know how many 
were accepted? 

Mr. Faulkner. I do not know, of course a very small number, 
comparatively, were challenged. There is no inducement under 
existing law to the shippers to encourage liim to file a protest unless 
he believes the rate unfair. 

Mr. Mann. Is not the real question this:' The railroad company 
has fixed a rate, and Congress would unquestionably consider that 
the railroad company, having fixed a rate, that that rate was fair to 
the railroad company and might properly remain in force if that 
were the end of it; but with all these changes in rates, would not the 
eflFect of a provision that no rate could be changed excepting with the 

{>ermission of the Interstate Commerce Commission result in abso- 
ute freight rates in the United States? Are not nearly all of these 
rates changed at the request of the shippers, as a rule? 

Mr. Faulk:ner. To a great extent. A large number of the changes 
are made at the request of the shippers or communities or boards of 
trade, or other organizations. 

Mr. TowNSEND. Then the conclusion of the whole matter, accord- 
ing to Mr. Mann's question and your answer, would be that the Com- 
mission can not exercise any power over this matter at all that would 
be practical, and that the railroads can fix any rate they please? 

Mr. Faulkner. I do not agree with you in that conclusion. The 
power being vested in the Commission to determine the reasonable- 
ness of a rate and to fix a rate that is reasonable, no railroad ofiicial 
is going to arbitrarily make an extortionate rate. 

Mr. TowNSEND. If these 400,000 changes that have been suggested 
finally become the rates of the country, and they must be taken some- 
where if they are unjust and unreasonable, this proposition is to give 
shippers the right at the earliest opportunity to do the same thing that 
the law confers upon them after it goes into effect. The rate could be 
determined after it goes into effect, whether it is to continue in the 
future or not. 

Mr. Faulkner. No; you do not furnish the inducement to the 
shipper to protest that you do under this bill. Here a shipper can 
get an unlawful and improper advantage of his competitor under 
the principle contained in this bill which he can not under the present 
statute. 

Mr. TowNSEND. I believe I am very dull, or else your argument is 
not good on that point, because it seems to me that all would have the 
same advantages that you speak of. 

Mr. Faulkner. Here are four men. Three of them are honest; 
three of them believe that the rate advanced is a fair and reasonable 
rate, the other believes the same, but he knows his competitors are 
bidding for a large contract, and he is able to take advantage 

Mr. Mann. You do not think that there is anything dishonest 
about four men bidding for a contract, and one asks for mformation 
which he wants, and uses the iaformation 

Mr. Fauj.kner. I think if he files a protest with the sole purpose 
of getting an advantage of his competitor, that it is a dishonest act. 
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These three men assume that the rate will go into effect at the end 
of thirty days; they believe that it is a proper rate, and they do not 
file a protest. This other shipper at tne end of twenty-nine days 
files his protest, and that suspends the rate. 

Mr. TowNSEND. What are you going to do with the man who has 
made his contract under the existing rate, a rate that has been in 
effect for fifteen years, and then it is changed on him? 

Mr. Faulkner. On certain classes of commodities, where the 
contracts are made months in advance of delivery, the roads have 
usually made the rate to continue in effect for a period equal to the 
customs of the trade, as, for instance, the coal rate. The coal rate 
is made for a period of a year 

Mr. Hubbard. And never changed? 

Mr. Faulkner. Not during that period, because that is the custom 
of the trade, and the sales are maae based upon those rates for the 
year. That was the purpose of the provision that was inserted in the 
Uepbum bill allowing the Commission, when it fixed a rate, to pre- 
scribe the time it was to continue effective, not to exceed two years. 
This conformed with the practice that had obtained with the carriers. 
The statute empowered the Commission, when they determined a 
rate for the future, to fix the time within which that rate was not to 
be changed, with a view to this policy. 

Mr. TowNSEND. Do I understand you to sav that all of these 
changes of proposed rates have been made b}^ the railroad with the 
distinct understanding that they should not interfere with existing 
contracts? 

Mr. Faulkner. Oh, no; I did not say that. 

Mr. Stevens. I know a great many cases where the railroads have 
interfered. 

Mr. Townsend. They cojne to me by scores. 

Mr. Faulkner. The general policy of the road is to fix the rates 
to conform to certain usages of trade and to assure the shipper that 
for a certain time that rate shall exist — as illustrated by the coal rates. 

Mr. Hubbard. Would there be any objection to legislation that 
would compel the railroads to do that thing as to all commodities? 

Mr. Faulkner. I do not think there is any necessity for that 
character of legislation, for this reason: If there is an improper ad- 
vance of rates, the Commission, on complaint, will decide and fix the 
future rate, and in its order will prescribe the period the rate shall 
remain in effect. 

Mr. Hubbard. And would not object to that sort of legislation? 

Mr. Faulkner. Well, I think I would regard it as inadvisable to 
do that when the Commission has the power to control that subject 
under existing law. 

Mr. Richardson. Theonly objection you have is to the suspension? 

Mr. Faulkner. Yes. 

Mr. Richardson. You referred to the thirty days* limit. Under 
the old law there was universal complaint of fraud, deception, and 
misrepresentation, giving favored parties an advantage, and all 
that. Then Congress put in the limitation of thirty days. 

Mr. Faulkner. There has been no complaint since then that I 
have heard of in reference to that subject; that is, want of proper 
notice to shippers. The thirty days* gives to all full notice. We hear 
no discussion now of midnight tariffs. It was with the hope of stop- 



RAILROAD RATES, CAR SUPPLY, AND TRAIN SERVICE. 13 

ping those tariffs and similar evils that the provision was made. 
They were stopped. 

Mr. Richardson. The railroads did perpetrate wrongs under that? 

Mr. Faulkner. I have heard that they did; I do not know the 
facts, however. 

I desire to submit to the committee a decision in the case of the 
Interstate Commerce Commission against the Chicago and Great 
Western Railway Company, decided by Mr. Justice Brewer on March 
28, 1908, in reference to this question of the presumption resulting 
from the advance of rates: 

It must also be remembered that there is no presumption of wrong arising from a 
change of rate by a carrier. The presumption of honest intent ana right conduct 
attends the action of carriers as well as it does the action of other corporations or indi- 
viduals in their transactions in life. Undoubtedly when rates are changed the carrier 
making the change must, when properly called upon, be able to ^ve a good reason 
therefor, but the mere fact that a rate has been raised carries with it no presumption 
that it was not rightfully done. Those presumptions of good faith and integrity which 
have been recc^ni^ed for ages as attending human action have not been overthrown 
by any legislation in respect to common carriers. 

The Commerce Commission did not find whether the rates were reasonable or unrea- 
sonable per se. Its omission may have been owing, partly at least, to the decision in 
Interstate Commerce Commission v. C, N. O. & T. P. 

Yet the basis of this bill is this presumption that an advance in 
rates, is of itself unreasonable. 

I suggest another objection to these bills. I submit the criticism to 
you knowing that you are superior lawyers, and ask your careful con-^ 
sideration. If a rate is suspended by the Interstate Commerce Com- 
mission, and it is subsequently decided that the rate advanced was 
unlawful, unreasonable, or preferential, and therefore unlawful, is 
there any method of appeal or review of that decision of the Commis- 
sion under the act to regulate commerce and the amendments thereof? 
Has not the Supreme Court uniformly held, in reference to the fixing 
of reasonableness, fairness, or justice of a future rate, that the courts 
have no jurisdiction to review the decision of an administrative 
tribunal, it being purely a legislative act? This proposition is sus- 
tained by the case of Reagan v. Farmers Loan and Trust Company 
(154 U, S., 394), the maximum rates case (167 U. S., 479), and not 
questioned in subsequent decisions. 

Mr. TowNSEND. That criticism lies not only against the amend- 
ments, but against the interstate-commerce act- 
Mr. Faulkner. No; we have a right to review'the act of the Com- 
mission under the Hepburn bill^ as it passes on an existing rate which 
the Commission determines to be an unreasonable rate. We can 
review that question. It is an existing rate that the Commission 
determines is unreasonable. Whether the court can go further under 
the terms of that act and review the rate fixed by the Commission^ 
which is a future rate, is another question ; but the rate that has been 
fixed by the carriers as a reasonable rate is a fact that the court can 
consider and review. The Commission having set aside that rate by 
its order, that question can be reviewed, as it is clearly within the 
jurisdiction of the judiciary. 

Mr. Richardson. The court can say that a rate is unreasonable,, 
but it has no inherent right to say what the rate shall be. 

Mr. Faulkner. That is the principle. It has never become a 
rate. It is a mere proposition. It is suspended. It may never 
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become a rate. There is nothing for the court to pass upon, as the 
final decision of the Commission declares it shall not become a rate. 
There is no provision in the act to regulate commerce, or the 
amendments of that act, that would authorize the court to review 
that decision of the Commission. 

Mr. Stevens. According to your theory we could not make any 
such law, could we? 

Mr. Faulkner. In my judgment, you can not. Such a provision 
would render the law unconstitutional. The courts have held that 
where the legislature has delegated to an administrative tribunal 
the right to fix a rate under certain legislative standards to govern 
them, that if the act makes the rate so fixed a permanent, final rate 
that is not reviewable it is unconstitutional; I mean that the rate 
imder the act is not subject to review by a court. Under this bill 
the order denying the right of the carrier to advance its rate would 
not be reviewable, no rate having been in existence. If the Commis- 
sion differed with the carrier and fixed a different rate than that 
the carrier had proposed, it would fix a future rate, and in its order 
would direct that it should remain in force for a period not exceed- 
ing two years. 

Now, what would be the effect of such an act? Can you review 
that order? In the first proposition, there never having been a rate, 
the order is not reviewable; in the second the order is estabU^ing a 
positive rate and is final for a fixed period. The statutes make the 
rate fixed by the Commission — not prima facie, but conclusively rea- 
sonable for the time designated in the order. That you gentlemen 
may examine this question I refer you to the following cases : Chicago, 
Milwaukee and St. Paul Railroad Company v, Mmnesota (134 U. 
S., 418); Budd v. New York (143 U. S., 517, which fully explains 
134 U. S., 418); Chicago, Burlington and Quincy R. R. Co. v, Jones 
(24 Lawyers' Report Annotated, 141-146). ^ j 

At 11.30 a. m. the committee took a recess until 11.45 a. nu - -'^ 

AFTER RECESS. r-' 

Mr. Faulkner. The next objection to this bill is that the tendency 
of such a law would be to destroy the flexibility of American railway 
rates and produce rates that were stereotyped and unchangeable. 
Carriers could not afford to reduce their rates in periods of depression 
or with a view of building up industries along the line of their roads 
for fear that when they sought to return to normal rates, when condi- 
tions became normal, that it would result in long controversies to 
establish the reasonableness of the advance. This m my judgment is 
the most serious objection to such a law, and especially is this true 
when under existing laws every right of the shipper can be fully and 
completely protected by the authority of the Cfommission to grant 
reparation if the rate advanced is unreasonable. 

Under the proposed bill there would be no equaUtj in the admin- 
istration of the law for the carrier should the Commission determine 
after long htigation that the advance was reasonable. There is no 
method provided, nor could there be, through which the carrier could 
recover ror the loss of the difference between the old rate and the 
advance. 
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I desire, Mr. Chairman, to ask the indulgence of the committee to 
read an extract from the testimony of Mr. W. M. Acworth, made 
before the Senate committee when investigating the regulation of 
railway rates. This statement was made May 9, 1905, and will be 
found in volume 3, pages 1848, 1852, 1853, and 1854. Mr. Acworth 
was discussing the canal and railway traffifc ^ct of 1893, which 
imposed new limitations upon rail ways — ^first, the statutory maximum; 
second, rates must not constitute an undue preference to one trader 
or one district over another; and, third, railway companies must make 
no increase except for good cause, if anvbody objects. Those are the 
three principles embocued in the act or 1893, which is known as the 
canal and railroad act of Great Britain, and is still in existence, 
having been slightly amended in 1894. I was before the Senate com- 
mittee at the time of this investigation, and personally learned how 
Mr. Acworth came to appear before the committee. Mr. Acworth 
is regarded one of the leading experts in England on railway traffic, 
transportation, and railroad economies. There was an International 
Railroad Association which met in Washington that year. He was 
a delegate from Great Britain to that association, and the committee 
learning he was in the city, requested him to appear before it and 
make a brief, succinct statement of the legislation of England in ref- 
erence to railroad regulation. You will see upon the examination of 
his evidence that after giving the historical facts in reference to the 
railway systems of England and the effect of the provision of the 
British laws, he stopped, and the statements that I propose to read 
to the committee were brought out by his examination oy the different 
members of the committee. 

Mr. Acworth said: 

Since it has been decided that no rate can be put up once it has been put down, 
without appeal to the law courts, the railway companies have practically arrived at 
the conclusion that they will not put them down because they do not know whether 
they will have an opportunity to put them up again. 

Sena,tor Cullom. Do you think it works to the advantage of the people that the 
railways will not put the rates down for fear they will not get a chance to put them up 
again? 

Mr. Acworth. Personally I have no doubt it does not. It is fair to remember 
always that it may protect the weaker in commercial strife. It is rather hard on the 
weaker man to be crowded to the wall by a wholesale concern in anj walk of life. But 
if it be true in ordinary business that, on the whole, the public gains by the whole- 
ealing method, it is probably true in railway business also. I think that, so to speak, 
the heart has been taken out of the railway man. The railway men understand 
this business; they know how to manage it in their own way. The railway men 
think "the responsibility has ceased to be ours; we must maintain the status quo," 
and that is what they do. 

The Chairman. You think that dividing responsibility impairs the administrative 
power of the officials of the roads as well as the service they render to the public? 

Mr. Acworth. From the operating point of view, I do not think our railways have 
been sufficiently interfered with to prevent them developing the goodness of the 
service. But as to rate making, I have no doubt that the interference of Parliament, 
the courts, and the Executive has all tended to stereotype and keep rates at an unnec- 
essarily high level. 

The Chairman. Would you say that, on the whole, the power to make rates gen- 
erally and primarily should be left to the railroads and to the free play of the forces of 
the business world? 

Mr. Acworth. Speaking as an individual student, I have no doubt that that is the, 

Frocess that will arrive at the best results for the community, with this exception: That 
fully think it is necessary that the community in some way should interfere to pro- 
tect sJl customers from unfair treatment. 

The Chairman. You think that the power should reside somewhere to correct 
excessive and extortionate rates by summary and proi)er proceedings? 
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Mr. AcwoRTH. I am not sure that I should go so far as to say excessive rates regarded 
as excessive in themselves. I am myself inclined to think that excessive rates will 
correct themselves. The wise men will discover that it does not pay to charge exces- 
sive rates. But I think the law should interfere to prevent unfair rates to A as com- 
pared with the rates given to B. It seems to me that the State is bound to insist that 
the rates shall be public, aiid that practically will settle it, for if they are public they 
have got to be fair; I am inclined to think the law should confine itself to securing 
that, where there is a difference made as between A and B, the difference should be a 
difference for a commercial reason, and not for any reason of personal favoritism. 

Senator Foraker. And I understand you to say that the effect of fixing maximum 
rates is to lessen the tendency to reduce rates, which railroads had practiced before 
this legislation was enacted? 

Mr. AcwoRTH. I am not quite sure that the maxima have really had very much 
effect at all. It has been a tendency, but I do not think an important tendency. But 
the interpretation by the courts of the undue preference law, and the recent limitation 
that having once reduced you can not subsequently increase, have had that effect 
markedly, I believe. 

Senator Foraker. So that the rates for the transportation of freight on railroads in 
England have not been declining, I take it from your statement, in recent years, but 
have remained practically stationary? 

Mr. AcwoRTH. I do not know what the average rate is. because there are no sta- 
tistics in England; but my own impression would be that it had probably not declined 
to an appreciable extent, whereas in an earlier period it certainly did decline pretty 
fast. 

Mr. Chairman, this is the statement of an expert, absolutely 
impartial and disinterested, of the effect of the provision in the 
English statute which it is proposed to enact into law here. It is 
reasonable to suppose that tne same results would follow here from 
such an enactment as has been observed in England. Every gentle- 
man around this table is aware that it is the poUcy of the carriers 
to reduce their rates in conjunction with manufacturers who reduce 
the price of their product in order to induce a movement of traffics 
in periods of depression. When normal conditions return, they 
have the privilege of increasing their rates without litigation ancl 
controversy to normal rates. If this law, however, is passed, they 
will understand that anv one can come in and file a protest against 
any such advance, and that a long litigation may follow. This 
knowledge will not induce a continuation of that policy by the 
carriers. Again, take the establishment of industries along the line 
of a road. We are all aware of the fact that a manufacturer who 
proposes to establish a business along the line of a road first goes to 
the officials of that road and says, ''What rates can jou give me to 
a certain market where my goods will have to come in competition 
with similar goods from other sections ?'' The carrier makes such 
rates as will enable the product of that manufacturer to be carried 
to this new market in competition with the product of other sections, 
with the distinct understanding with the manufacturer and those 
directly interested in these rates, that as the business develops, as 
the manufacturer's business grows and becomes self-sustaining that 
the carrier will gradually increase its rate until the rates are fair 
and reasonable. Will such a policy be continued with a knowledge 
on the part of the representatives of this carrier that any one can 

Erotest the advance? The success of the American railway system 
as resulted from this poHcy, which has given flexibility to our rates. 
Will you destroy that policy by the passage of this bill? 

They make such rates then as will enable that product to be car- 
ried in competition to this new market, with the distinct understand- 
ing with the manufacturers and those directly interested in these 
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rates that as the business develops, as the manufacturer grows and 
gets upon his feet, and can maintain himself, then, if this is too low 
a rate, the rate shall be gradually; increased until a fair and reason- 
able rate, remunerative to the railroad, shall be fixed as the estab- 
lished rate for that product. All of that would be interfered with 
by these acts. 

I will not detain longer the committee; but I desire to reouest the 
committee to permit me to file, on the subject of this bill, tne state- 
ment of J. M. Johnson, vice-president of the Missouri Pacific Rail- 
road Company; also the statement of Mr. J. E. Gorman, freight 
traflBc manager of the Atchison, Topeka and Sante Fe Railway 
Company; also the statement of F. A. Leland, who is the chairman 
of the Southwestern Tariff Committee, and represents, through 

gower of attorney, some 70 roads before the Interstate Commerce 
bmmissioii. That power of attorney is one which* has been signed 
by the roads and is m accordance witn the rules and regulations of 
the Commission. 

• I will also request the committee to allow me to file as a part of my 
remarks a statement from the Wall Street Journal of Feoruary 14, 
1908, in reference to the principle involved in this bill, which really 
is a discussion of it by one of the ablest men on railroad transpor- 
tation — ^Mr. Henry Fink. 

Mr. TowNSEND. Which bill do you have reference to ? 

Mr. Faulkner. I mean the five bills that I have been discussing. 
This is an interview by Mr. Fink, which presents, I think, very strong 
views against this whole matter, in very courteous and proper 
language. 

The Acting Chairman. The papers will be printed as part of your 
remarks. 

Mr. Faulkner. Yes; thank you. 

(The papers above referred to are as follows:) 

The Missouri Pacific Railway Company, 

St. Louis i Mo., February 14, 1908^ 
Hon. Alex. G. Cochran, Vice-President. 

DeaIi Sir: The gross injustice of Senate bill 423 is in that it gives every shipper 
arbitrary power to hold up for an indefinite period every proposed increase in rate 
and every change in rule or regulation governing the movement of traffic, when said 
change in the rule or regulation is susceptible of the charge that in effect it advances 
the rate, for the reason that the bill provides that any shipper, regardless of the fact 
that his interest may be very small and possibly no interest whatever in the com- 
modity moving under the rate in question, may file a protest with the Interstate Com- 
merce Commission which shall operate to continue the existing rate in force until 
the reasonableness of the rate shall be determined by the Commission. We would 
understand by this that a complaint filed in this case would be handled in the same 
manner as a complaint of an existing rate is filed to-day — that is, the complainant 
files his complaint with the Commission, in due time the carrier complained of is 
furnished a copy of the complaint, to which the carrier makes answer inside of twenty 
days, the Commission then sets a time for hearing, after which the Commission, at 
its pleasure, issues its order, and if the order establishes the reasonableness of the rate 
it will then be published in accordance with the law. From this we can readily 
form some idea of the time required to obtain an advance in a rate. 

When we take into consideration the thousands of articles transported by the car- 
riers of thi^ cour.try, the hundreds of thousands of rates published for the transporta- 
tion of those articles, and the thousands of shippers interested in the movement of 
those articles, we can get some idea of the number of complaints that it would be pos- 
sible to file with the Commission in case a carrier undertook to make any advances 
whatever in the classification of freight, regardless of the justness of such advances. 

The enactment of this measure abridges the rights of a carrier to make any advance 

37222— VOL 2—08 2 
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whatever in its rates, and. in fact, invests the Interstate Commerce Commission with 
the sole power of rate making, as no increase in a rate can be accomplished until it 
has been determined by the Commission; so it stands to reason that under the great 
latitude given tlie shipper almost every proposed increase in a rate will be protested. 

In addition to depriving the carrier of tne additional earnings it may be justly 
entitled to under the increased rate, it would place a burden upon it by requiring it 
to maintain at an enormous expense a large force to answer and defend tne many 
complaints which would be filed. 

The bill undertakes to vest in the Interstate Commerce Commission the power 
that is now held by the courts. The shipper can to-day invoke the aid of the court 
should ho dtsire to prevent a proposed increase in a rate being made effective. AVe 
believe that power snould still remain invested entirely within the court. 

What degree of interest is it necessary for a person to have to challenge a rate change? 
To be sure, if the case came to hearing and it developed the complainant had little 
or no interest in the rate, he could probablv not prevent its eventually becoming 
effective: but if he had postponed such effectiveness for several weeks, or likely 
months, he would probably have satisfied some ulterior motive. 

Let us say, for example, there are two persons engaged in the same line of business, 
one with interests entirely in St. Louis, and the other with interests in both St. 
Louis and Chicago, the latter of a predominant character, a rate is contemplated 
from St. Louis to Omaha, adjusted to suit the commercial conditions of the man in 
St. Louis, the man with interest also in St. Louis, but with larger interest in Chicago, 
can disturb the business arrangements of the St. Louis shipper by holding up the 
change indefinitely, so the St. I^ouis man absolutely will not know on what terms 
he can base his contracts, while the Chicago man has a reasonable assurance of his 
own conditions. 

We understand the provision of the law as to thirty days' notice of changes in rates 
was calculated to invest rate conditions with a greater degree of stability than formerly, 
and remove to as great an extent as possible the advantage that one shipper obtained 
over another by the short notice formerly required in making changes in rates. A 
shipper would have thirty days' advance notice of what his rates would be and would 
know that once they became effective they could not be modified without a like 
thirty days' notice. He could, therefore, be assured of that degree of permanency 
and predicate his purchases and sales accordingly. Under the proposed order of 
things he will never know whether or not a rate is to become effective on schedule 
time, or if it ever will, so the effect of this amendment is to nullify that degree of 
permanency to a large extent as it gives the shipper power to extend the time in which 
an advance mav be made in a rate, and by reason of -this, in many cases, would enable 
him to take advantage of his competitor. For example, we will say, there are two 
men engaged in the same line of trade; they are both called upon to bid on a contract 
involving a large movement of a given commodity, in which they both deal. The 
carrier has just given notice of an advance in rate effective thirty days hence; the 
commodity is not to move until sixty days hence; one man files his bid based upon 
the advanced rate, assuming that notice of the carrier will be made effective, the 
other shipper waits until two or three days before the date the rate is to be made 
effective, then files a protest, knowing it will take three or four months to have the 
matter adjudicated and makes his bid on the current rate thereby securing the 
contract. 

The provision is absolutely one sided. Under the present order of things, if a rate 
became effective, is questioned and held unreasonable, the shipper can always 
recover by reparation the amount the Commission may decide he has been overcharged; 
but under the proposed order of things, if the same rate were published, challenged, 
its effectiveness deferred, but upon hearing was adjudged reasonable and put in force, 
there is no method by which the carrier could recover from shippers the amount of 
which proceedings had wrongfully deprived them; that is to say, the amount of 
freight charge on shipments moved between the date the rate was published to go 
into effect and the aate it was allowed to go into effect, computed at the difference 
between the old and the new rate. 

The country's rate adjustment is honeycombed with differential basis, and they 
are recognizea as a commercial necessity. This provision would place them all in 
jeopardy. For example, suppose a rate to be published from St. Louis, to be fol- 
lowed differentially from Chicago; if the change from Chicago were questioned, the 
differential adjustment to which business conditions are fitted would go to smash. 

It, upon final analysis, takes the rate-making power out of the hands of the railroad 
and places it absolutely with the Commission. 
Yours, truly, 

J. M. Johnson, Vice-President. 
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Chicago, III., March 9, 1908. 
The Committee on Interstate Commerce, 

United States Senate j Washington^ D. C. 

Gentlemen: I reached Washington Friday morning, March 6, for tfie purpose of 
stating to your committee our objections to bill S. 423. The time of the session was 
fully occupied by Messrs. Culp and Paulding, and as the further hearing scheduled 
for Saturday at 11 a. m. did not take place I am taking the liberty of putting my views 
in writing. 

The Fulton bill is objectionable because it would place too great a power over freight 
rates in the hands of single individuals, whose interest in the matter might be very 
slight. We feel the right of initiating rates belongs properly to the carriers, and the 
shippers have, under the present law, ample means of relief in case it can be shown 
the rates as initiated by the carriers are unreasonable or unfair. A fatal defect in the 
Fulton bill is the readiness with which a shipper might, through the medium of the 
provisions of that bill, if it became law, accomplish the very thing which the inter- 
state commerce law and the Hepburn amendment aimed at preventing, namely, a 
discrimination in favor of one shipper as against another. To illustrate: 

The grain-carrying roads from, say, Kansas City might, as a result of keen competi- 
tion, reduce their tariffs on grain below the normal basia, and later on wiser counsel 
might prevail and a conclusion reached to advance the rates from the reduced to the 
normal basis. This reasonable conclusion would be followed by the publication of 
freight tariffs showing the rates were to be advanced at a stated time. The date of 
the advance would of necessity be more than thirty days from the time the tariff was 
published and filed with the Interstate Commerce Commission. The grain trade 
generally would adapt itself, or undertake to adapt itself, to the advanced rate basis, 
which all recognized as a natural and proper action. One or more of the many grain 
shippers might, however, quietly continue selling grain for delivery after the date 
named for the advance in rates on the lower-rate basis. This woula insure to them 
the trade and the advantage over their neighbors, who were trying to trade on the 
advanced rates. Two or three days before the date on which the advanced grain rates 
were to become effective, one or more of these ^in shippers, who had sold a lot of 
grain on the basis of the reduced rates, which gram was still to be moved, would write 
to the Interstate Commerce Commission a protest against the proposed increase in 
rates, and would state clearly the grounds of their objections to the proposed change. 
The filing of such protest would operate to continue in force the then existing or lower 
rates until the reasonableness of the advanced rates would be determined by the 
Commission. In all probability the determination of the question would occupy as 
much time as these one or two shippers would need in order to accomplish the delivery 
of the sales they had made on the lower-rate basis, while all of their neighbors had been 
trying to do business on the higher-rate basis. Having made their deliveries the 
protesting shippers wtjuld have no further interest in the protest, and the Commission 
m all probability, under such circumstances, would approve of the advanced schedule 
which would take effect. Meantime the law, if amended in accordance with bill 
S. 423, would have accomplished a discrimination in favor of certain shippers and 
against certain other shippers, which every one is nowadays striving so hara to avoid, 
and we feel the possibility of even such a thing occurring is sufficient reason why the 
bill proposed should not become law. 

While in Washington I heard it was likely the Fulton bill might be amended to 
provide that the Interstate Commerce Commission might, in its discretion on receipt 
of a protest against a proposed advance in the rates, order the carriers to defer making 
the advance in the rates. This change, if made, would be far less objectionable than 
the terms of bill S. 423, but we think it is nevertheless objectionable, because we 
believe the law as it is now is fair to all concerned. Furthermore, we have not as 
yet perfected the tariff publication matter under the terms of the Hepburn bill and 
the rules and regulations issued by the Interstate Commerce Commission for the 
government of the carriers in the publication and filing of their freight tariffs, and 
we think it hightly desirable that further legislation in relation to freight rates be 
deferred at least until the work of putting the tariff publications in line with the 
law, the rules, and the regulations is completed, and this will require at least another 
year's time. 

Yours, very truly, J. E. Gorman. 



Southwestern Tariff Committee, 

St. Louis, Mo., March 20, 1908. 
My Dear Senator: I inclose herewith a letter which I promised to write to you 
about the Fulton bill. I am not fully satisfied with the letter, but I have given the 
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subject all the time at mv command and I shall have to be satisfied with the results. 

If you decide to have the letter placed before the committee a^ evidence, it may be 
well for you t,o indicate to the committee that the writer has had long experience in 
connection with the subject discussed and is at the present time the agent for the 
lines whose names are shown on the attached list in the publication of tariffs naming 
freight rates between Arkansas, Oklahoma, Texas, and the Republic of Mexico and 
points all over the United States, his authority for the issuance of tariffs being powers 
of attorney executed b)r each carrier and filed with the Interstate Commerce Com- 
mission in accordance with the form prescribed in their rules; his office is devoted to 
the changes which are being made in freight rates, and that his opinion comes from his 
contact daily with these changes. 
Very truly, yours, 

F. A. Leland. 

Hon. C. J. Faulkner, 

Kellogg Building y Washington ^ D, C. 



To be filed with the Interstate Commerce Commission. 

General Freight Department, 

, 1908. 

No.FX.4, No.— . 

To the Interstate Commerce Commission: 

This is to certify that the assents to and concurs in the publication 

and filing of aiiy freight-rate schedule or supplement thereto which the Chicago, Rock 
Island and El raso Rwy., Chicago, Rock Island and Gulf Rwy., Chicago, Rock Island 
and Pacific Rwy., El Paso and Northeastern R. R. Co., El Paso and Northeastern 
Rwy. Co., El Paso and Rock Island Rwy. Co., Fort Smith and Western R. R., Fort 
Worth and Denver City Rwy., Fort Worth and Rio Grande Rwy., Galveston, Harris- 
burg and San Antonio Rwy., Galveston, Houston and Henderson R. R., Gulf, Colo- 
rado and Santa Fe Rwy-, Heame and Brazos Valley R. R., Houston and Shreveport 
R. R., Houston and Texas Central R. R., Houston, East and West Texas Rwy., 
Iberia and Vermillion R. R. Co., International and Great Northern R. R., Jasper 
and Eastern Rwy. Co., Louisiana and Arkansas Rwy. Co., Louisiana Western R. R. 
Co., Mallory Steamship Co., Midland Valley R. R., Missouri, Kansas and Texas Rwy. 
Co., Missouri, Oklahoma and Gulf Rwy., Morgan's Louisiana and Texas R. R. and 
S. S. Co., Oklahoma Central Rwy. Co., Orange and Northwestern R. R., Paragould 
Southeastern Rwy., Paris and Great Northern R. R., St. Louis and San Francisco 
R. R. Co., St. Louis, Brownsville and Mexico Rwy., St. Louis, El Reno and Western 
Rwy., St. Louis, Iron Mountain and Southern Rwy. Co., St. Louis, Kansas City 
and Colorado R. R., St. Louis, San Francisco and Texas Rwy. Co., St. Louis South- 
western Rwy. Co., St. Louis Southwestern Rwy. Co. of Texas. San Antonio and Aran- 
sas Pass Rwy. Co., Santa Fe, Prescott and Phoenix Rwy. Co., Southern Pacific Com- 
pany — Atlantic Steamship Lines, Stephen ville. North and South Texas Rwy., Tex- 
arkana and Fort Smith Rwy. Co., Texas and New Orleans R. R., Texas Central R. R., 
Texas Midland R. R., The Atchison, Topeka and Santa Fe Rwy. Co., The Beaumont, 
Sour Lake and Western R. R., The Denison and Pacific Suburban Rwy. Co., The 
Eastern Rwy. Co. of New Mexico, The Kansas City, Mexico and Orient Rwy. Co., 
The Kansas City, Mexico and Orient Rwy. of Texas, The Kansas City Southern 
Rwy. Co., The Leavenworth and Topeka Rwy. Co., The Missouri, Kansas and Texas 
Rwy. Co. of Texas, The Missouri Pacific Rwy. Co., The Pecos and Northern Texas 
Rwy. Co., The Pecos River R. R. Co., The Pecos Valley and Northeastern Railway 
Co., The Southern Kansas Railway Co. of Texas, The Texas and Gulf Rwy. Co., The 
Texas and Pacific Rwy. Co., The Texas Mexican Rwy. Co., The Texas Southern 
Rwy., The Trinity and Brazos Valley Railway Co., The Weatherford, Mineral Wells 
and Northwestern Rwy., The Wichita Falls and Northwestern Rwy. Co. of Texas, The 
Wichita Falls and Northwestern Rwy. Co., The Wichita Falls and Southern Rwy. 
Co., The Wichita Valley Rwy. Co., or its agent may make and file, in which it is 
shown as a participating carrier, and hereby makes itself a party to and bound thereby 

in so far as such schedule contains rates applying upon freight traffic, excepting 

from Arkansas, Oklahoma, Texas, and Old Mexico to or via (but not from 

j)oints thereon), until this authority is revoked by formal and official notices of revoca- 
tion placed in the hands of the Interstate Commerce Commission and the carrier to 
which this concurrence is given. 
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Southwestern Tariff Committee, 

St. LouiSy Mo,, March 20, 1908. 
Hon. C. J. Faulkner, 

Kellogg Building, Washington, D. C. 

Dear Sir: In compliance with your request, I beg to submit my views in connec- 
tion with Senate bill No. 423, known as the Fulton bill, as follows: 

The principal objections occuring to me to this bill and the amendments which have 
been suggested by the subcommittee are — 

First. The stiffening effect upon all interstate freight rates, due to eliminating from 
such rates the present element of flexibility, which is of the greatest importance to the 
shipping public. I 

That you may understand this statement, I beg to outline briefly, for your informa- 
tion, the manner in which rates are changed. 

A very small percentage of the changes in freight rates, either reductions or advances, 
are evolved by railroad of&cials. Practically every change in rates is the result of sug- 
gestion from one or more shippers, who find that by some modification in the existing 
schedules their business in a certain territory can be increased by enabling them to 
meet competition which they encounter from other sources of supply, which are in 
most cases served by rival railroads. Their representation is that by the proposed 
change their profit or business will be increased, and consequently the railroad serving 
them will share in an augmented traffic which, at the time of the suggestion, is being 
handled by the rival shipper and carrier. 

Ninety or more per cent of these suggestions are for reductions in rates or for changes 
in rules and regulations beneficial to shippers and classed as reductions. The rail- 
road company is anxious at all times to increase its traffic and gives a keen ear to such 
pleas of the shipper. The railroad official to whom such requests are made carefully 
investigates the conditions recited by the shipper and, by correspondence with sucn 
railroad's representatives at the points of origin and destination, confirms, if possible, 
the views of the shipper and the effect of the proposed change on the tonnage and 
revenue of the company. The traffic official of the railroad thus being daily engaged 
in investigations of this Kind becomes very proficient in his knowledge of the factors sur- 
rounding the movement of the principal articles of commerce and becomes, after 
experience, a ready judge of the merit of such propositions. When thus convinced, he 
becomes the agent of the shipper in securing the proposed adjustment. This may 
take the form of suggesting to a rival railroad that the advantage which its shippers 
have enjoyed is unjust and that he should be permitted, without any corresponding 
reduction on the part of such rival railroad, to reduce his rate that the complaining 
shipper may profitably secure an increased share of the competitive traffic in question. 
Being unable to thus persuade the competing railroad of the merits of such a conten- 
tion, he is forced to proceed by reducing his own rate without regard to the possible 
change which may follow on the part of other railroads as a consequence of his reauction. 

It will, therefore, naturally be seen that the railroad official and the shipper are con- 
stantly planning to increase the business in which they are jointly interested, to the 
disadvantage of the rival railroad and shipper. Sometimes these efforts result in 
serious rate wars until the point in controversy has been adjusted and the competitive 
rates placed on a basis which is more nearly equitable to all concerned. In many 
instances these disputes result in arbitration either by the Interstate Commerce Com- 
mission or by individuals who may be a^eed upon by the contending interests. 

Bearing in mind, therefore, that practically all rate reductions are the result of the 
effort of the railroad company to serve the shipper, it can easil>^ be seen what the 
result will be if no advances in rates can be made without practically the approval 
of the Interstate Commerce Commission. Where it is difficult to restore rates to nor- 
mal figures, the carrier will be loath to reduce them in order that the shipper depend- 
ent upon such carrier may increase, for the time being, his share in the competitive 
traffic in which he is interested. 

Second, it would prevent the carriers from giving to new enterprises established 
along their lines the encouragement which is so vital, in many cases, to the success 
of such ventures. It frequently occurs that manufacturing plants and other new . 
business enterprises are established in territory which has not heretofore enjoyed such, 
due to the discovery of gas, coal, or other natural advantages Which in the opinion of 
the promoters warrant the belief of profitable return from such investments. It is, 
however, found in nearly all of such instances that such enterprises can not place their 
products in the competitive markets because the regular class rates which have existed 
from such points of production to the rival markets are prohibitory as compared with 
the low commodity rates from other sources of supply. In such instances the rate 
which is necessary to successfully compete is largely conjectural. If the rate is made 
too high, the enterprise fails; if it is made too low, the carrier assumes a portion of the 
burden of such competition, which he should not be called upon to do. The success 
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of such enterprises is directly due to the flexible nature of freight rates and the ability 
of the carrier to promptly respond to the demand of the shipper for assistance wherever 
it may be found necessary. The attitude of the carrier toward such shipper is depend- 
ent upon the carrier's freedom of action in rate adjustment. The carrier desires the 
enterprise on its rails; it desires to make such reasonable rates for the products thereof 
to the consuming markets as will enable the enterprise to grow, its tonnage to increase. 
It believes that if it makes exceedingly low rates in the first instance that the shipper 
may enter into competition with his rivals and later on it is found that the competitive 
conditions have so changed as to warrant slight increases in the rates, it should 
be permitted to make them so long as the shipper is given the full protection of the 
law which guarantees to him that the rates shall not be unreasonable, discriminatory, 
or otherwise unfair. 

Third. The level of rates in this country is exceedingly low; in not many cases are 
there complaints that the rates per se are unreasonable. Complaints regarding freight 
rates are, in most every instance, based on the relation of such rates to other rates 
which in the minds of complainant are deemed lower or which in actual practice dis- 
criminate in favor of the rival shipper as compared with the complainant. The major- 
ity of the cases placed in the hands of the Interstate Commerce Commission for 
consideration involve this principle, and a fair adjustment of such complaints requires 
in numerous cases not a reduction in the rates complained of, but rather an advance 
in the rates with which they are compared. 

Stability of freight rates is desired, but not to the extent that the railroad shall not 
feel warranted in promptly applying remedies for the relief or assistance of shippers 
who find themirc'lves no longer able to compete due to advantages which other ship- 
pers have secured or changes which have occurred in the conditions surrounding the 
marketing of their products. Any effort at lawmaking which tends to minimize the 
commercial competitive conditions in evidence at the present time in the selling of 
transportation by the carriers to the shippers will result to the disadvantage of such 
shippers, and therefore ultimately to the injury of the carriers and the communities 
served by them. 

Fourth. In the event there was any disposition on the part of the carriers of this 
country to make such serious advances in their rates as would injure the shippers on 
their lines or prevent their marketing their products in fair competition with other 
shippers and other railroads, it is my belief that the present law is fully effective to 
prevent such a course. The tendency of freight rates in this country is not toward 
advances, but is directly and forcefully in the other direction. Notwithstanding testi- 
mony which has been presented to the committee, it can be demonstrated, at least in 
our territory, that by far the greatest number of changes in rates which have been made 
since the effective date of the Hepburn bill have been reductions, and there is no rea- 
son to believe that this will not be the course during the future if the price of railroad 
transportation is left to the commercial conditions which govern in the sale of all other 
commodities. 

Under the present law any advaiices in freight rates can be complained of to the 
Interstate Commerce Commission, which body is pledged to fully investigate such 
charges, and they are authorized to apply the necessary remedy even to the extent of 
declaring what shall be the maximum rate for the ensuing two years. In the cases 
referred to in some of the testimony before the committee the Commission did not have 
this power, and this fact alone is responsible for the tremendous delay ensuing from the 
filing of the complaint, the decision of the Commission, and the final judgment of the 
Supreme Court. There has been no case since August 28, 1906, where the Interstate 
Commerce Commission has, on complaint, after a full hearing, fixed a rate where the 
carriers have not promptly made that rate effective. It seems to me that this remedy 
is ample and that no further legislation, such as proposed, is required, and that if 
enacted it would, for the reasons which I have tried to outline above, be a serious 
menace to the shipping public. 

Very truly, yours, F. A. Leland, Chairman. 



[From the Wall Street Journal, I ebruary 14, 1908.] 

COMMISSION TO CONTROL RATES IF FULTON BILL IS ENACTED — ^HENRY FINK GIVES 
EXPERIENCED RAILROAD MAN 'S VIEW OF LATEST FEDERAL REGULATIVE MEASURE — 
POWER OF THE COMMISSION TO PREVENT INCREASES IN RATES WILL PREVENT ROADS 
FROM REDUCING RATES IN TIMES OF DEPRESSION — RIGID TARIFF SYSTEM WOULD RE- 
PLACE OUR PRESENT ELASTIC ONE — ROADS REQUIRED FIRST TO ESTABLISH REASON- 
ABLENESS OP ADVANCE. 

A measure know as the Fulton bill, designed to enlarge the powers of the Interstate 
Commerce Commission, and particularly to give that body practical control over 
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railroad rates, has been introduced into the United States Senate and referred to 
the Committee on Interstate Commerce. This week's Washington dispatches indi- 
cate that the Fulton bill has strong backing in Congress and that a vigorous effort will 
be made to get it passed. 

The bill was framed in response to the recommendations which the Commission 
made in its last annual report. In substance, it .provides that the Commission shall 
have the jjower to prevent any advances in rates proposed by any railroad until after 
full investigation by the Commission. The bill does i^ot provide what shall be done 
upon the completion of such investigation, but under the powers already conferred 
upon the Commission it will have the authority to order the carrier to perform the 
service at the old rate; in other words, the Commission will be able to prevent the . 
railroads from advancing any rate, while it is not entirely clear that the carriers would 
have any recourse from such an order, even to the courts. 

While the Fulton bill has apparently not attracted general attention even in rail- 
road circles, a few railroad men are fully alive to the situation and are convinced that 
this measure is of the highest importance. One of these is Henry Fink, chairman 
of the board of directors of the Norfolk and Western, who has been a close observer 
of legislation affecting the railroads throughout the larger part of his railroad career 
of half a century. Mr. Fink made the following comment upon the Fulton bill: 

**The Fulton bill is the' most important and mischievous railroad measure which I 
have ever seen. Its effect would be to grant the Interstate Commerce Commission 
what it has long desired; that is, practically absolute control over the railroad rates 
of the country. Probably few persons grasp the full import of this bill. On its face 
it seems only to give the Commission the authority to prevent increases in rates, but 
the practical results of such a law would go very much further than that. Such a law 
would mean a rigid freight tariff in place of our present system, which is flexible 
enough to meet the varymg conditions of our trade. One of the greatest advantages 
of our American system of transportation over those of European countries is that 
the railroads have been able to meet conditions as they arose and in many cases to 
enable shippers to continue in business when they would otherwise have been unable 
to. do so. 

"In prolonged periods of depression the railroads invariably lower many of their 
rates in order to enable factories to continue running, producers to reach their markets, 
and merchants to meet the demand of their customers for lower prices. Rates on pig 
iron, for example, are lowered when the price of the iron declines seriously, and not 
only the rate on iron itself but likewise the rates on iron ore, limestone, and other 
commodities used in the iron industry. Rates on these commodities have frequently 
been placed so low that they failed to cover even the cost of conducting trans- 
portation. In this way the railroads have not only beien able to save themselves 
from an entire loss of traffic, but have at the same time rendered the communities 
dependent upon them an invaluable service. 

* ' Up to the present time the railroads have been ready to grant such concessions 
whenever there was a prospect of assisting the transaction of business, because they 
were free to restore rates on the return of normal industrial conditions. If the Fulton 
bill becomes a law, the railroads will be powerless to render any such assistance in 
time of need, because they will have no assurances whatever that a rate temporarily 
reduced can afterwards be restored to a profitable level. It is clear that no railroad 
will run the risk of adjusting its tariffs to a hard-times basis with the possibility of 
being tied down to that basis on the return of business activity, which brings with it 
an upward tendency of wa^es and other operating costs. 

"One of the vital provisions of the bill is that in the proceedings before the Com- 
mission to determine the reasonableness of a proposed higher rate the burden of proof 
shall be upon the railroad company to show that the proposed rate is reasonable. Here- 
tofore the burden of proof has been upon the complainants to show that a rate is un- 
reasonable. This is a very important point. 

"As I understand this measure it leaves the railroads unable to appeal from Com- 
mission to the courts. The Supreme Court has decided time and again that it will 
not determine a future rate, having held that to do that is to exercise an administra- 
tive instead of a judicial function. The courts will pass upon the reasonableness of a 
rate which has become a fact, but it will not fix rates to be put into effect. Now, the 
Pulton bill proposes to enable the Commission to prevent any higher rates than those 
now in force from becoming effective, and therefore I don't see that the railroads will 
be left any grounds upon which to base an appeal. At any rate, the proposed law 
would put the railroad rates of the country completely in the hands of the Interstate 
Commerce Commission." 
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The significant clause of the Fulton bill is inserted in the existing law immediately 
following the provision that thirty days' notice must be given of a proposed change in 
any tarin, and reads as follows: 

** Provided further, That at any time prior to the expiration of the notice herein 
required to be given of a proposed increase of rates, fares, or charges, or of joint rates, 
fares, or charges, any shipper or any number of shippers, jointly or severally, may file 
with the ("ommission a protest, in writing, against the proposed increase in whole or 
in part, stating succinctly the groimds of his or their objections to the proposed change. 
The filing of such protest shafl operate to continue in force the then existing rate or 
rates, fare or fares, charge or chsu^ee, proposed to be changed and protested against 
as aforesaid, imtil the reasonableness of the rate or rates, fare or fares, charge or chaoses, 
proposed to be substituted shall have been determined by the Commission. Upon the 
filing of such protest, a copy thereof shall be mailed by the secretary of the Commission 
to the carrier or carriers proposing the change, and thereafter the Commission shall 
proceed to hear and determine the matter in all respects as it is required to do by 
sections thirteen and fifteen of this act, in case of a complaint made because of any- 
thing done or omitted to be done by any common carrier, as provided in said section 
thirteen; but throughout the proceeding the burden of proof shall be on the carrier 
proposing the change to show that the rate, fare, or charge proposed to be substituted 
IS just and reasonable." 

The Acting Chairman. Do you desire to be heard at this time, Mr. 
Paulding? 

Mr. Paulding. Mr. Buckland is here, Mr. Chairman; and I will give 
way to Mr. Buckland if he wishes. 

STATEMENT OF EDWAED G. BTIGKLAND, ESQ., VICE-PRESIDENT 
OF THE NEW YORK, NEW HAVEN AND HARTFORD RAILROAD 
COMPANY. 

Mr. Buckland. Mr. Chairman, and gentlemen of the committee: 
I shall not occupj^ a great deal of your time, and perhaps in the oppo- 
sition to such bills as I shall touch upon I shall make my remarks 
rather general. 

I represent the New York, New Haven and Hartford Railroad 
Company — a system which practically controls the transportation of 
southern New England, embracing something over two thousand 
miles of line ; also a system which, from the start, has been absolutely 
in sympathy with the policy of this Administration and the policy of 
this committee in the passage of the Hepburn bill and in the matter of 
governmental regulation. During the time when the Hepburn bill 
was under discussion President Mellen of our company was here advis- 
ing with members of this committee, with the Executive, and with 
members of the Senate committee, in reference to the final shape in 
which that bill was to be put. And I think that it is safe to say that 
the policy of the company has, from the start, been in favor of proper 
governmental regulation, through the interposition of a commission 
which should do justice between the shippers and the common carriers. 

I take it that the duty of a common carrier is performed when it 
carries for all alike at a reasonable rate and with reasonable service, 
and I believe that to be practically the whole duty of the carrier. 
That necessarily involves the question of capitalization, because the 
reasonableness of a rate is necessarily so involved. And I believe 
that you will find that when that threefold duty of a carrier has been 
performed it would be to the commercial interests of this country to 
allow such a carrier to work out its own salvation according to the 
ingenuity of the men whom its stockholders have put at its head. 
For that reason it seems to me that when you have given the power 



BAILBOAD BATES, CAB SUPPLY, AND TBAIN SEBVIOE. 25 

to the Department of Justice and to the Interstate Commerce Com- 
mission to enforce the performance of those three duties you ought 
to let them work it out and not interfere through legislation from 
time to time which seems to touch upon some evils that appear with- 
out the full opportunity having been given to the tribunal which you 
have created to work out with the raikoads and with the shippers the 
prosperity of both; for I take it, gentlemen of the committee, that 
no railroad can permanently prosper at the expense of its shippers 
and that no shipper can permanently prosper at the expense of the 
common carrier. I believe absolutely that the two relations are so 
corelated that the nonsuccess or failure of one means a similar failure 
of the other, and that that rate is a reasonable rate which fairly divides 
the prosperity of the carrier with the prosperity of the shipper. 

I do not believe, in the first instance (referring perhaps to this 
Fulton bill), that you will find, either from the Interstate Commerce 
Commission or from the great mass of the shippers of this country, any 
objection to the level of the rates on the average. I do not mean to 
say that some rates are not too high. I know that some rates are too 
low. But the evil on account of which the Fulton bill was introduced 
in the Senate, and similar bills have been introduced into the House, 
was due to the fact that either through the ignorance or the incom- 
petence of the traffic managers of our railroads a rate has been raised 
during the time for the fulfillment of a contract. And it does not 
need any legislation to convince any man of common sense that the 
rate being a tax upon the industry, while contracts respecting that 
industry are being fulfilled that rate must stav where it ig. 

How shall we accomplish this? Not by legislation. If there is 
one thing which is borne in upon the railroads of this country and 
upon everjr shipper who has examined this question carefully, it is 
that the shippers and the railroads, through the medium of the Inter- 
state Commerce Commission, are getting closer together every day 
along the common ground which I have just stated. I know, a:id I 
beheve that you gentlemen will agree with me, that if the Interstate 
Commerce Commission to-day will simply make the announcement 
to the various traffic associations of this country that any raise in a 
rate during the season for the fulfillment of a contract as to a com- 
modity will be per se unreasonable, they will stop it, and stop it 
permanently; and that is the practical way to do it. 

Mr. EscH. Are there not some commodities which have no season- 
able period of transportation ? 

Mr. BucKLAND. If that is so, Mr. Esch — and I haVe no doubt that 
it is so — then I say that there should be such an understanding 
between shipper and carrier that the shipper and carrier will agree 
that there snould be no raise in the rate excepting at certain well- 
defined dates; and the shipper can then make his contracts accord- 



ingly. 
For 



^OT instance, take the coal business up in New England: If it is 
known by our company, the Boston and Maine, or any other com- 
pany up there, that the tariffs on coal will remain stable between 
April 1 and October 1, that is all the shippers want; it is all the coal 
dealers want. They want to know how long they are going to remain 
there. 
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Mr. TowNSEND. Is there any likelihood of that beautiful dream 
ever being realized ? 

Mr. BucKLAND. I think that it is being realized. Not only that, 
but I am backed up in that opinion by the chairman of the Interstate 
Commerce Commission, who thinks identically^ the same thing. 

The Acting Chairman. Your idea is that if all men were good we 
would not need any law. 

Mr. BucKLAND. Not at all, sir. My idea is that where there is the 
power in this Government to regulate rates, that power should be 
exercised, and should be exceriseJ in the most practical way— not by 
continual legislative action, when you have put it in the power of a 
commission absolutely to control the situation. 

Speaking of what you said, Mr. Townsend, on that very point, 
when this Fulton bill came up (and the bill of which you are the 
author, I believe, is one of them), I had occasion to confer with the 
President upon the verv point of which you are now speaking, upon 
that feature of the bill. The President referred the matter to the 
Interstate Commerce Commission. The chairman of the Interstate 
Commerce Commission wrote a letter to President Roosevelt, who, 
in turn, sent it to me. I there made the point that the Commission 
could, by going to the chairmen of half a dozen traffic associations 
in this country, absolutely accompUsh all that is sought to be accom- 
plished by these bills. And practically the only objection which was 
made to the plan which I have proposed was that these traffic asso- 
ciations are to-day rather tacitly recognized as necessarily unlawful 
associations under the Sherman Act. 

There is not any doubt in your mind, there is not any doubt in my 
mind, there is not any doubt in the minds of the shippers or of the 
Department of Justice, that the rates in this country are made by 
the traffic associations. There is no use of our blinking that fact. 
It has to be so, and it will be so. And it. only requires the applica- 
tion of a little practical community of interest between shippers and 
railroads and the Interstate Commerce Commission to bring about 
this result, which is the common-sense result. I am not asking for 
any empyreal dream here; I am asking for that which is good busi- 
ness — which is good business from the railroad standpoint as w^l as 
from the shippers' standpoint. 

Mr. Kennedy. You think, then, there ought to be some change of 
our law that would give the railroads a right "to make rates in con- 
junction — that is, that they ought to have a right to agree? 

Mr. BucKLAND. There is no question about it. It has to be so. 

Mr. Kennedy. I think there is no doubt about it. 

Mr. BucKLAND. It is being done all the time. 

Mr. Kennedy. That being recognized, it would destroy competi- 
tion among railroads? 

Mr. BucKLAND. I am very glad you brought up that point. This 
is radical. I am not speaking now from the standpoint of any argu- 
ment, but I take it that this railroad situation is coming to this: If 
the Government, through the Interstate Commerce Commission and 
the courts, is going to say what is to be the maximum rate, what are 
to be reasonable facilities, and what shall be a fair rate to all con- 
cerned, it inevitably means combination. 
. Mr. Kennedy. And eliminates competition. 
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Mr. BucKLAND. Absolutely. The authority which the Govern- 
ment has carries with it that other responsibility; and this is coming 
just as siu'ely 

Mr. Kennedy. And there ought to be some power that would pre- 
vent a new railroad from being constructed through a territory that 
only has commerce enough to support one ? 

Mr. BucKLAND. I think so. The abuse of that situation now is all 
in the hands of the Government. You must recognize the transpor- 
tation business in this country as a monopoly over the territory which 
it serves. 

Mr. Kennedy. And necessarily have complete regulation ? 

Mr. BucKLAND. Absolutely complete regulation. 

Mr. EscH. Then would you advocate the. pooling provision of this 
new so-called Hepburn bill? 

Mr. BucKLAND. I do not advocate it in just those terms, Mr. Esch. 
I felt just this way: Without going into the details of the general 
principle (and I had something to do with drafting a bill which had 
that in mind), I thought that these traffic associations ought to give 
notice of their various hearings — the Trunk Line Association, the 
Central Traffic Association, the Central Freight Association — wherever 
they may be, and give notice of the various things that are coming up 
before them, and let the shippers come up there at these meetings and 
let them be public. If the railroads have any reason for advancing a 
rate let them state it .then and there and argue the reasons for it, and 
let the shippers state their reasons against it. 

Then, when you have your hearings public, when you have your 
traffic association conducting its hearings in a public manner, there 
is no danger that there will be any rate put in effect which will not 
eventually be a just rate; and the nearer you can get your shippers 
and your railroad people together, the better it will be for both of 
them. I know that is so. I know that up in New England, where 
it is a little bit of a community, where practically everv other man is 
a stockholder in the road, and where we have traffic officers scattered 
all over New England, we get closer to our people. 

Mr. Kennedy. If I might bring you back to the question of pooling 
rates (although it is a little collateral to this issue), if the railroads 
should meet together and agree upon a pool, after the law is changed 
(as I hope it will be), that ought to be submitted to the Interstate 
Commerce Commission ? 

Mr. Buckland. Oh, I think so; I think so. 

Mr. Kennedy. Do you not think it ought to be submitted to them 
for approval before it is put in effect, rather than to have it put in 
effect and. then be questioned afterwards? 

Mr. Buckland. I should want to know just what you meant by 
the word ^'pool.^' 

Mr. Kennedy. Suppose they meet and agree upon a joint or a 
common rate? 

Mr. Buckland. That is a different thing. If they were to meet 
and agree upon a joint rate, and that meeting were public, and the 
shippers had an opportunity to be heard, I am rather inclined to 
think that the railroads, being responsible for their revenues (because 
they only get their revenues from passengers and freight), should have 
the right, in the first instance, to put that rate into effect. If it 
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comes to a pool, technically, whereby one railroad says: *' You can 
have 10,000 tons of traffic,'' and another one says: ^* You can have 
20,000 tons of this traffic," that is a different thing. 

Mr. Kennedy. That is practically the same question that we are 
discussing in this bill, is it not? Whether or not, a rate having been 
once established by the railroad, it shall be raised at its initiatire, 
without first having the approval of the Interstate Commerce Com- 
mission? 

Mr. BucKLAND. Yes; I appreciate that. There is just this dis- 
tinction: I feel very strongly that the shippers ought to have some- 
thing to say to the traffic associations before they raise rates; and I 
feel that at least there ought to be a chance to work out that prop- 
osition without asking fpr positive, stereotyped legislation upon it. 
I think that is good business. 

Mr. EscH. Would not your plan compel a recognition of the traffic 
associations ? 

Mr. BucKLAND. No, sir. 

Mr. EscH. Would it not give them, in fact, a legal status? 

Mr^ BucKLAND. No, sir; not at all. I will tell you why. The 
representatives of the various railroads that to-day attend traffic 
associations — and there are railroad attorneys here who will bear me 
out — all go home with a fixed opinion in their mind that they have 
not agreed with anybody about anything. But they all come out 
with the same rate, and they all go home and recommend to their 
various traffic people the rate that they have fought over. You may 
disguise it as you like, but it amounts to the same thing. 

Answering your question specifically, it would only be necessary for 
the Interstate Commerce Commission to say to the traffic officials of 
this country — I mean by that the freight traffic managers of the 
various roads — or to put out an administrative order embodying what 
I have said to bring the railroads absoluteljr to a recognition of it. I 
do not believe that you will find a railroad in this country which will 
dispute the proposition; and it is only, as I say, because traffic mana- 
gers have not been '^onto their jobs" (to use a pat expression) that 
these situations have arisen. 

Mr. TowNSEND. What makes you think that they will get "onto 
their jobs" hereafter? 

Mr. BucKLAND. I think their stockholders and their directors will 
make them get onto their jobs. 

Mr. TpwNSEND. They have not done so up to date, have they? 

Mr. BucKLAND. They have not had veiy much time. We have 
been doing a whole lot of work under this Hepburn Act, and we have 
not had very much time. It has been in effect no^ eighteeja months, 
has it not ? 

Mr. TowNSEND. Of course you represent a very commendable road, 
according to your statement, at least. Do you think all the roads are 
inclined, as you are, to take the shippers into their confidence when 
they fix rates ? 

Mr. BucKLAND. Yes, sir; I do. Oh, ^to take shippers into their 
confidence when they fix rates ? 

Mr. TowNSEND. Yes; or schedules? 

Mr. BucKLAND. I think the tendency of railroads to-day is to con- 
sult more and more with shippers before they change their rates. I 
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think the tendency of the broad-minded traffic managers to-day, and 
I am happy to say that they are increasing very rapidly in number, is 
to get just as close to their shippers as they can. 

Mr. Adamson. I do not much beUeve in absolute consolidation; 
but if you are disposed to show any respect to the patrons along your 
route to consult them about the rates and changes and schedules and 
connections, I would be glad if you would extend your road and come 
down to my section of the country. 

Mr. BucKLAND. I do not thinfc I am quite so theoretical as your 
remarks might indicate, sir; but it is only good business after all. 
Mr. Adamson. I think so myself. I fully agree with you. 
Mr, Buckland. It is only good business. 

Mr. Townsend. I have always realized that; and I have always 
thought it was good business for railroads to adopt safety devices and 
all these things without any compulsion on the part of the law; but 
the law has been necessary. 

Mr. Adamson. I know some railroad men who think they are 
great and smart, who are just biting off their noses to spite their faces, 
and crippling themselves more than the towns that they discriminate 
against. 

Mr. Stevens. Is not this the real trouble and the real situation: 
That the great majority of the roads in the West and South are not 
operated from the field, but they are operated from New York? 

Mr. Buckland. I do not know, Mr. Stevens, because I have never 
operated in the West and South. 

Mr. Adamson. There is a great deal in that suggestion. 
Mr. Buckland. I know that the people in New England and in 
New York are right onto their own railroads. 

Mr. Stevens. Tnat is, the real center of authority of our western 
and southern roads is in New York, and they do not fix the rates, but 
they expect results; and if the men in the field do not get results, 
they will get somebody who will. 

Mr. Buckland. I venture to say that if you give to a division super- 
intendent and to a general freight agent the authority which they 
ought to have, you will put an end to a great deal of these complaints 
in the case of the railroads. 

Mr. Adamson. I know two or three towns that have been discrimi- 
nated against, over the judgment of all the local railroad men who 
operated the trains and managed the business at those towns, at the 
behest of some buUheaded people who, at a distance, controlled the 
affairs of the roads; and the roads have suffered as much as the towns 
thereby. 

Mr. Buckland. Of course I can not answer that; but I think that 
if I were in a town that was suffering from a proposition of that sort, 
I should certainly take it to the board of directors before I got through 
with it. I would not stand upon any turn down by a traffic officer 
or anybody else who was some distance from me; but I should put 
it right up to the directors, and tell them that the business of the road 
demanded that they should cooperate. 

Mr. Adamson. As a Member of Congress of course I can not discuss 
here what I might advise as a lawyer. That is another thing. 

Mr. Buckland. I must get along, because I do not want to take 
up so much of the committee's time. 
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There have been several biMs brought before this committee on 
the question of railroad valuations, and I only wanted to say this in 
reference to that subject: 

We have made an appraisal of our railroad. I do not think it is 
going to do us any particular good in fixing our rates. I think it is 
going to give us some satisfaction in knowing how much our ter- 
minals have increased in value since we bought them. I do not 
believe there is any particular objection to the valuation of a railroad 
being made by the Government; but I do think there is every objec- 
tion to using that valuation as a basis for fixing the rates of that 
railroad. To do so would absolutely upset your whole theory of 
differentials and put out of business the longer-line railroads. 

I do not know whether the committee is considering this question 
of valuation seriously or not. If so, I should like to explain a little 
more what I mean by that. 

Mr. TowNSEND. Did I not understand vou to say that you thought 
you would have to have a valuation in order to fix just and reasonable 
rates? 

Mr. BucKLAND. No, sir; I did not say that. 

Mr. TowNSEND. Oh, was that Senator Faulkner? 

Mr. BucKLAND. I think seldom, if ever, does a valuation have 
anything whatever to do with the rate. 

Mr. Stevens. What does the Supreme Court say about it? 

Mr. BucKLAND. It says that it is only one of a whole lot of other 
things that have to do with the fixing of rates. 

Mr. Stevens. But it is one? 

Mr. Buckland. It is one; but I say it seldom has anything im- 
portant to do with fixing the rate. For instance, take this situation: 
(I speak of my own territory, but jou gentlemen will appreciate it) 

Mr. TowNSEND. Excuse me right there. Did you not say in the 
-first place when you were naming the three things that were neces- 
sary for a railroad that it should be entitled to a return; that it should 
share profits between the shipper and the railroad? 

Mr. Buckland. Yes, sir. 

Mr. TowNSEND. And that in order to do that you must .know the 
value of the property? 

Mr. Buckland. I did not say that; I said you must know the cap- 
italization. 

Mr. Townsend. Oh. 

Mr. Buckland. The proper capitalization. 

Mr. Adamson. A long road may actually cost $100,000,000 and a 
shorter line may cost a great many millions less. 

Mr. Buckland. Yes. 

Mr. Adamson. Yet if it is able to handle the business it is actually 
worth a great deal more than the other longer and more costly roadf, 
is it not? 

Mr. Buckland. No; I do not think it is. If it were, you would 
put out of business a lot of the communities in this country. 

Mr. Adamson. But is it not the practical fact that if it commands 
the business it is worth more, although it costs a great deal less? 

Mr. Buckland. Let me show you how it works out practically. 
Here is a route from Boston to Chicago by way of the Boston and 
Albany, the New York Central, and the Lake Shore. It is a prac- 
tically straight route. Probably it is very much shorter than the 
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other route of which I am going to speak, and it probably costs a great 
deal less. Its trades are much lower. Another route goes bv way of 
the Boston ana Maine, the Central Vermont, and the Grand Trunk, 
up through Montreal and down to Chicago, and reaches the same 
point. The grades are higher and it costs a great deal more. And 
yet of those two routes, the first-mentioned route commands a higher 
rate than the last-mentioned route. 

Mr. Adamson. The. short route? 

Mr. BucKLAND. The shorter route commands the higher rate; and 
the Boston and Maine is a differential route. 

Mr. Adamson. And it gets there sooner? 

Mr. BucKLAND. Undoubtedly; but if you are going to fix your rate 
upon the basis of the valuation of your road 

Mr. Adamson. If it is shorter and gets there quicker, and can for 
that reason command the business, it is certainly more valuable. 

Mr. Buckland. Then you mean that you are going to value the so- 
caUed franchise or good will of the road ? 

Mr. Adamson. Is it not worth what it does and earns? 

Mr. Buckland. No; I dp not think so. 

Mr. Adamson. The pohcy of the road is, no matter how much it 
has watered its stocks and bonds, to try to make a certain' rate of 
interest on the paper valuation. The policy of the Government is 
to rate it according to what it is worth, not necessarily what it cost. 

Mr. Buckland. Then if you get into that, the short-line road 
would be entitled to charge a great deal more than the long-line road 
would be in position to charge. Unless you make those rates sub- 
stantially equal between competitive points, allowing for the differ- 
ential 

Mr. Adamson. You will notice that I have never committed myself 
absolutely to the doctrine that a rate ought to depend on what a 
road is worth at all. 

Mr. Buckland. I did not suppose that any member of this com- 
mittee had, and I do not think any gentleman who has examined the 
situation can; and that is the reason why I was only referring to 
that matter very briefly in connection witli valuation. 

Mr. Adamson. That is a circumstance. 

Mr. Buckland. I do not think the valuation of a road has any 
very important bearing upon the rate which that roa^d should charge. 

Mr. Aj)Amson. It is a circumstance? 

Mr. Buckland. It is a circumstance; yes. I think it might be 
very valuable to find out how much water there might have been in 
the stock; and yet there is another question. Everjr man has to 
recognize that when a railroad goes into a new enterprise the people 
are not going to take the stock at par. 

Mr. Adamson. I think it much more important that the juris- 
diction, whether State or Federal, having physical possession of the 
actual road and rolling stock, unless it happens to be managed by 
good men, like yourself, having some respect for the rights of patrons, 
should see that it treats people and localities fairly, and without 
discrimination, regardless of the value of stock, bonds, or ownership. 

Mr. Buckland. That it treats people and towns fairly. 

Mr. Adamson. Yes. 

Mr. Buckland. But not equally. 

Mr. Adamson. I mean according to the circumstances. 
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Mr. BuoKLAND. Yes — well, I think we thoroughly agree. 

Mr. EscH. Do you know of what value State valuations have been, 
in the States where they have State valuations, to the commissions 
of those States in examining the question of reasonable rates? 

Mr. BucKLAND. No, sir; I do not. I only know what the United 
States Supreme Coxut has said upon the subject. 

Mr. EscH. You know that there are a few States 

Mr. BucKLAND. I suppose Wisconsin has made a valuation, has 
it not? 

Mr. EscH. Wisconsin, Michisjan, and Texas. 

Mr. BucKLAND. Yes, sir. I understood that in Wisconsin the 
effect was not to permit the rates to be lowered to the extent that 
the former governor of Wisconsin intended to lower them, or have 
them lowered, hj legislation. 

Mr. Esc^i. I did not know whether you had any ideas on that 
subject. 

Mr. BucKLAND. I have no ideas on that subject, because I have 
not looked into the point. We made the valuation of our road 
entirely independent of any statutory obligation to do so. 

Mr. EscH. Was that the valuation made by Mr. Stevens? 

Mr. BucKLAND. By Mr. Stevens; yes. 

Mr. EscH. How did that valuation differ from the valuation at 
which the road was held by the officials prior to its making? 

Mr. BucKLAND. We had no valuation. 

Mr. EscH. You had none? 

Mr. BucKLAND. We had no basis of valuation excepting our 
inventory; and we had plowed in so much surplus on the thing 
that we really did not know where we were on the road. That is, 
we had put so much of our earnings into construction and into equip- 
ment that we did not exactly know where we were; and we wanted 
to get a valuation showing what the road was worth. 

Mr. EscH. Then, in your case, you found that valuation of value? 

Mr. BucKLAND. Of interest. 

Mr. EscH. Not of value ? 

Mr. BucKLAND. I do not think of any particular value, except 
perhaps as an advertisement of how good a road we had. We 
found, for instance, that we had put ^15,000,000 more into the 
equipment than was charged on our books; and it had been simply 
operating earnings which had been put into equipment. It was not 
or any particular value to us. 

Mr. TowNSEND. How are you taxed down there — ad valorem or 
specifically? 

Mr. BucKLAND. I was hoping you would not raise that question, 
Mr. Townsend. [Laughter.] We are taxed on the market value of 
our stock and bonds, excepting in the State of Rhode Island, where 
we are taxed the same as anybody else is — on the physical value of 
our property. 

Now, on this subject of passenger fares: I do not want to blow my 
own hom too much; but we put in a 2-cent rate on oiu* road 
something like two years ago — one and a half or two years ago. I 
simply want to say that that was because oiu* road has the largest 
passenger earnings of any of the systems in the country; and it is 
probably the only road in this coimtry which could afford to put in 
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a 2-cent rate. Its earnings from passenger traffic are nearly 
$30,000,000 a year. It could afford to put it in. 

Mr. Kennedy. After the 2-cent rate went into effect, how were 
your receipts afl ected ? 

Mr. Buckland. They were increased. 

Mr. Kennedy. Do you not think that there would be a corre- 
sponding increase even in the sparsely settled communities by reason 
of a reduced rate? 

Mr.. Buckland. There arrives a certain point — and that point I am 
not prepared to determine — where it does not pay. 

Mr. Kennedy. Of course the rate should never be below the actual 
cost of the service. 

Mr. Buckland. As I say, there comes a certain point where it does 
not pay. But take the case of a road that runs, as we do, 18 
trains each way a day between Boston and New York, all of them 
very heavily loaded, and the stations an average of 2 or 3 miles 
apart, and the amount which we earn from passengers is sufficient 
to justify that; and the 2-cent rate encouraged travel. 

Mr. Ax)AMSON. In order to do that the increase in the number of 
passengers must be sufficient to overcome the reduction in the rate? 

Mr. Buckland. Undoubtedly so. I want to say this simply for 
illustration: There must be some point somewhere where it is profit- 
able to put in a 2-cent rate. That point ought to be determined by 
the Interstate Commerce Commission. 

Mr. Adamson. I was just going to ask you this question, following 
my other question: That being the case, and it being recognized that 
there are some roads in some sections where a 2-cent rate probably 
would not pay, could not the Interstate Commerce Commission be 
trusted to determine in what particular cases a higher rate should 
be allowed ? 

Mr. Buckland. Absolutely; and that is simply carrying out the 
theory which I have that the Interstate Commerce Commission, 
having the power to-day under the Hepburn Act, ought to be trusted 
to exercise that power. 

Mr. TowNSEND. But in order to reach the condition which you 
speak of, where the railroads are looking after the interests of the 
shippers, why do they not take up the matter themselves and reduce 
the rate without legislation, and without any suggestion from the 
Commission ? 

Mr. Buckland. Mr. Townsend, a railroad company is not any 
different from any other collection of individuals. 

Mr. Townsend. I did not suppose it was until I heard your testi- 
mony. 

Mr. Buckland. They are not; and some of them are wise and 
some of them are foolish. All wisdom does not reside in our road, 
and all foolishness does not reside in the others. Most of the rail- 
roads of this country, Mr. Townsend, are trying to do right, just as 
surely as you live. 

Mr. Townsend. I think that is true. 

Mr. Buckland. It is very nearly true, and most of the railroads 
of this country, if they are given a chance, are coming ar'ound to the 
idea which I speak of, that the prosperity of the railroad is abso- 
lutely correlative to the prosperity of the shipper. 
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Mr. Adamson. I think there is a great deal of truth in that, and as 
there are some representatives here of the Southern Railroad, which 
runs through my district, I want to "say that what I have said hereto- 
fore did not apply to that company, that I have never called upon 
them to remedy anything complained of bv my constituents, in my 
district, without receiving courteous consideration, and usually sub- 
stantial relief was afforded. 

Mr. Buckland. The trouble, Mr. Townsend, is that it takes a little 
time for this thing to work itself out, and the railroads, prior to the 
passage of the Hepburn Act, were running wild and free and 'loose, 
and did not realize, I think (I may be against all my brethren here), 
their full obligations to the public. I do not think they realized the 
wise thing to do and the broad thing to do. On the other hand, I 
think the public has gone to the other extreme, and wherever they 
see a railroad head they hit it. The thing to do is to let the matter 
work itself out through this Commission. Do not attempt to restrain 
the rates. And, while I am on that point, do not attempt to prescribe 
the absolute number of miles per clay that cars shall be run in this 
country. The New Haven road may be able to run its cars 60 miles 
an hour, and some single-track road in the mountains or in the South 
may not be able to run its cars 10 miles an hour. 

Mr. Adamson. Is it not always the case, when people get mad and 
undertake to make reprisals, that they go too far? 

Mr. Buckland. I think that is true. 

Mr. Adamson. How would you feel if you lived in a town, and 
Had all you had invested in it, and 1 ,000 or your fellow-citizens were 
in the same situation, and it was half way between two consid- 
erable places, and the railroad on which you depended should take 
occasion all at once to take the trains off or break necessary connec- 
tions, and let somebody else prosper at your expense by hauling 
through your town to them cheaper? Those are the things that 
make people mad with the railroads; and when the people get mad 
with tne railroads they are rather excusable if they hit a few heads 
anywhere they see them. 

Mr. Buckland. There is no question about that; it is the history 
of »the world over and over again. I think you have the means to 
stop that sort of thing. 

Mr. Adamson. When a row comes up in that way and those 
people demand redress and demand legislation, it is not right, then, 
for the railroad men to turn around and say they are being perse- 
cuted, and it is the politicians that are persecuting them, is it? 

Mr. Buckland." Not at all. But I do say that where there is 
one wicked railroad you should not hit a dozen that are not wicked. 
In other words, I do not think that because there is a skunk under 
the barn you have to burn all the barns in the neighborhood. 

Mr. EscH. Or burn that barn. 

Mr. Buckland. Or burn that barn. Get the skunk out. 

Mr. Adamson. It seems to me as though a skunk could be located, 
[Laughter.] 

Mr. Buckland. It seems to me, on the very point you speak of, 
that the Interstate Commerce Commission has already aecided a case 
in the Indian Territory in reference to the refusal of a railroad com- 
pany to stop trains at a station. You have that tribunal. It is a 
gooQ tribunal. It is getting bigger and broader every day. It is 



RAILROAD RATES, CAR SUPPLY, AND TRAIN SERVICE. 35 

getting the confidence of the railroads, and it is getting the confidence 
of the shippers. And I say leave the authority there with them. Do 
not interfere with their action. Let them get the railroads and 
shippers together. 

Mr. TowNSEND. Now, will you answer directly this question? In 
the case of the Fulton bill, wnich you speak about, the complaint is 
made, as you k^iow, that here is a rate that has been in existence 
for a great many years 

Mr. BucKLAND. The lumber rate in Oregon, for instance. 

Mr. TowNSEND. And the railroads have suddenly concluded to 
change it and make a radical change in the rate, and in thirty days 
it goes into eflfect. What is the remedy to the shipper there? Sup- 
pose) there is a case of that kind — because I think that it must be 
admitted that there are cases arising where that is a grievance. 

Mr. BucKLAND. Mr. Townsend, I will go a little further than you 
have gone, because I am pretty familiar with that case. I liave 
talked it over with traffic people, although mv road is not at all 
interested in it. I think there is no question whatever in the minds 
of the lumbermen as well as of the railroads themselves that the 20- 
cent rate that they had in eflfect was altogether too low. I think 
there is not any doubt in the mind of anybody that the 40-cent rate 
to which they raised it was a reasonable rate in itself. But the evil 
of the lumber case was that they absolutely destroyed industries 
which had been led to suppose that they mi^ht rely upon that rate. 
In the destruction of those industries the railroads get no revenue. 
When they tie those industries up they get no lumber to carry. 

Mr. Townsend. But the lumber is there, and has to be carried. 

Mr. BucKLAND. The lumber will be taken out at some time or 
other, and they will take it out when the rate comes down to where 
it can be taken out. 

Mr. CusHMAN. Or when the lumber becomes worth enough. 

Mr. BucKLAND. Or when the lumber becomes worth enough, as it 
looks as if it might. But the evil of that lumber case, it seems to 
me, was this (I am getting a little beyond my depth now, because I 
do not know whether I am absolutely correct in these statements or 
not) : That the railroads gave the shippers the right to rely upon the 
20-cent rate. As I remember it, tney put in the 20-cent rate, 
and then, at one time in, the past, raised it to 40 cents, and then 
recognized their mistake and put it back to 20 cents again, and 
then raised it to 40 cents. So that by the two instances where 
they had made the 20-cent rate they haa given those industries the 
right to rely upon that rate as a part of the cost of their product. It 
is only busmessi that where they nave been given a right to rely upon 
a thing of that sort, that reliance ought not to be betrayed. Tnat 
is not theory; that is not altruism; it is absolutely just common 
every-day business. That was where the railroads made the mis-' 
take, and I think that is where they will be corrected by the Inter- 
state Commerce Commission. 

Mr. Townsend. How will they correct them? Do you think the 
Interstate Commerce Commission will hold that the rate, after it 
went into eflfect, was too high under the circumstances? But what 
remedy was there, or ought there to be, during the thirty days prior 
to the taking effect of the rate in such a case as that? Ought there 
to be any remedy? 
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Mr. BucKLAND. Mr. Townseud, if, with the work which the Inter- 
state Commerce Commission have, they could take up and determine 
justly every proposed rate before it goes into effect, I should say that 
there might be a considerable reason for giving that power. 

Mr. TowxsEND. I am not betraying any confidence here when I 
say that I have talked with several members of the Commission, 
and one a very prominent member, and have been told that among 
the very many rates that have been raised, some of them — not all 
of them, but some of them — on their face would warrant the Com- 
missicm, without making any extensive investigation, in suspending 
the operation of that rate until a full hearing could be had on it. 
In other cases they say they would not want to be forced to suspend 
a rate, because they would not have time enough to investigate, and 
the facts would be too meager. 

Mr. BucKLAND. I am surprised that the Commission would en- 
deavor to suspend any rate without a hearing. 

Mr. Stevens. Then, if that statement of Mr. Townsend's be true, 
if the rate were unreasonable, and the railroad gave notice to put it 
into effect, and that condition existed, any shipper who could make 
a complaint in about thirty or forty days would have a complete 
remedy, would he not? 

Mr. BucKLAND. I do not think he would, with the business which 
the Commission has before it. 

Mr. Stevens. I know; but if a rate is unreasonable on its face, and 
the railroad gives a notice of thirty days to put it into effect, some 
sliipper is going to complain or file his complaint; and on that very 
showing, if the rate is unreasonable on its face, the Commission does 
not have to wait any further, does it, under the present law? 

Mr. TowNSEND. After it goes into effect? 

Mr. Stevens. After it goes into effect. 

Mr. BucKLAND. Oh, no; not after it goes into effect. 

Mr. Stevens. So that he would only have to wait about thirty or 
forty days to have a complete remedy? 

Mr. BucKLAND. Yes, sir. 

Mr. Townsend. But what is going to happen to the man's business 
in the meantime? 

Mr. BucKLAND. I do not think a man's business is absolutely 
going to go to pieces in thirty days. 

Mr. Townsend. Do you not think the railroad which endured 
that rate for so many years could afford to stand that better than the 
sliipper could ? 

Mr. Buckland. That question was asked once before. No; I do 
not think it necessarily could. The question of expense on the part 
of the railroad is just the same as the question of expense on the part 
of a shipper. A shipper can raise the price of his commodity. The 
railroad's judgment should be trusted to raise the price of its com- 
modity. There may be increases in the wages of the trainmen, 
increases in the wages of clerks, increases in the price of coal; and as I 
look over my operating reports, I find that there have been increases 
in all of them in the last year and a half. 

Mr. Townsend. Yes; but I understand your theory to be that 
railroads themselves ought not to do this without consulting the 
shipper? 
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Mr. BucKLAND. I think myself that that should be done. I should 
like to see it done; and I should be very glad if the Sherman Act 
were so amended that it could be done in the matter of the traffic 
associations, so that there could be more or less of a clearing-house 
there. 

Mr. TowNSEND. ^/y^ould not that apply with equal force to the 
argument that they should consult the Commission, which is com- 
posed of such honorable men as you have suggested, and men of 
experience in this kind of business? 

Mr. BuCKLAND. I do not believe that the Commission would be 
competent to pass upon that, excepting upon a hearing and the 
evidence. I do not think they could do so. 

Mr. TowNSEND. I confess that I have had my notions changed 
from those I originally had when I proposed that any rate could be 
susp'ended. I agree, now, that it ought to be discretionary for the 
Commission to say whether a rate ought to be suspended or not. 

Mr. BucKLAND. You will find this, Mr. Townsend, I think, as you 
go into the matter : That the question of what is a reasonable rate will 
never be determined by any theory. It will not be determined by 
any rule of law. It will be determined by investigating the facts 
surrounding the particular rate, in every case, as to whether or not 
it fairly divides the prosperity of the railroad and the shipper. The 
United States Supreme Court has never come any closer to that as 
a final analysis of its determination of what a reasonable rate is. 
It has brougnt in these various things that go to make up a reasonable 
rate; but in the last analysis the reasonableness of a rate is the 
charging of what will promote the traffic, which has been usually 
termed ''charging what the traffic will bear,'' and has been used 
against the railroad, as meaning charging all that they can get out 
or the traffic. 

Mr. Stevens. That is not quite accurate, is it, Mr. Buckland — to 
say that a reasonable rate is a rate that could be used to promote the 
traffic? Should it not have a further amendment — ''which ought to 
be promoted?" 

Mr. Buckland. Well, yes. 

Mr. Stevens. Should not that Hmitation be made? » 

Mr. Buckland. I do not suppose you would give a rate so as to 
encourage the raising of oranges in New York. 

Mr. Stevens. But it is not done? Have not the railroads done 
that very thing? Have they not frequently given unreasonably low 
rates for the purpose of promoting traffic that ought not to be pro- 
moted ? 

Mr. Buckland. I think they have. 

Mr. Stevens. We do not want that. 

Mr. Buckland. Then you will have to give the Interstate Com- 
merce Commission the right to say that a rate is unreasonably low as 
well as that it is unreasonably high. You have not done that yet. 
You have given them a right to fix a maximum rate, but you have not 
given them a right to fix a minimum rate. 

Mr. EscH. We assume thnt the railroad would put up the rate it 
deemed reasonable and profitable to itself. 

Mr. Stevens. Yes; that the question will be gradually eliminated 
under the friction, or, rather, the force, of the law. 
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Mr. BucKLAND. Do you mean as to the questioYi of minimum rates? 

Mr. Stevens. Yes. 

Mr. BucKLAND. As we are more or less of a monopoly in our terri- 
tory, I can say only how it works with us. Every little fellow that 
gets a cheap steamboat will come up into our territory and will put 
oown the rates for which he can afford to carry freight for the time 
being in that territory to, perhaps, 75 or 80 per cent of the rates which 
we charge. He goes along there until he finally becomes bankrupt 
and goes out of business ; and I think that that man is carrying freight 
at altogether too low a rate. I do not think he ought to be per- 
mitted to come in and carry at a rate below what is compensatory, 
merely for the purpose of cutting down a competitor's business. 

Mr. Kennedy. Then you do not think that a railroad ought to be 
permitted, at a point on the Mississippi River, to compete with the 
steamboats on the river by making rates so low that it will put the 
steamboat out of business, either; do you? 

Mr. BucKLAND. No; I should say that if you are going to carry 
the minimum rates to that extent, you would have to protect your 
water carriers as well as your rail carriers. 

Mr. Kennedy. Do not the railroads often put those little steam- 
boat fellows out of business and into bankruptcy by competing with 
them in the rates? 

Mr. Bu(^Ki;,AND. Very likely; and the probabiUties are that if they 
did not do that, they would put a steamboat on themselves and 
own it. 

Mr. Stevens. As a matter of fact, Mr. Buckland, is it not the com- 
petition of facilities rather than of rates that puts the steamboats out 
of business? . 

Mr. Buckland. No; I do not think so, in New England. I think 
that in New England it is the fact that the independent steamboat 
lines do not receive rail connections, and therefore are practically 
limited in their traffic to what they can get from port to port, in con- 
nection with the low rates which they take. 

Mr. Adamson. There are a great many instances, however, where 
that is true, is it not — that facilities do command a differential in 
tavor of the railroad ? 

Mr. Buckland. Yes; but in New England the differential is gen- 
erally the other way. 

Mr. EscH. You operate steamship lines also, do you? 

Mr. Bu( KLAND. Yes; we have about eighteen steamboats. 

Mr. EscH. Does not that practically shut off competition from 
independent steamship lines? 

Mr. Buckland. No; not at all. They come up and carry for less 
than we will. They \\ill carry for 2 cents a nundred on cotton 
piece goods less than we will. 

Mr. Paulding. How about the Enterprise Line ? 

Mr. Buckland. The Enterprise Line is not in existence any longer, 
but it was for a time. They carried cotton piece goods from Fall 
River to New York for 8 cents a hundred, as against our 10 cents a 
hundred by steamer. But the steamboat conditions in New Eng- 
land is rather different, for the reason that the steamboat is preferred 
as a freight carrier to the rail, because you get a delivery in lower 
New York the following morning, at all events, and 3^ou are not 
blocked by reason of any conditions which may happen in your yards 



KAILKOAD RATES, CAR SUPPLY, AND TRAIN SERVICE. 39 

and terminals. So that that is hardly a fair representative of steam- 
boat competition. 

On this subject of passenger fares, there was discussion here on 
tbe question of the universal mileage book. I recollect the discussion 
very well, and some rather startling figures which were given by the 
president of the Travelers' Protective Association. 

Mr. Stevens. Do you care to answer the proposition of Judge 
Benjamin Franklin? 

ifi*. BucKLAND. I do not care to go into that matter, excepting to 
say that I should not care to be a party to an interchangeable mileage 
book if I did not know the responsibility of the railroad which 
issued it. 

Mr. Townsend brought up the question in reference to safety 
appliances. I think there is another side to that question which has 
not been brought before this committee; and while it may not be 
germane to this discussion, I should like to refer the committee to 
the articles which have been written in the December and January 
Atlantic from a railroad employee's side of the safety-appliance law 
and the rules applying to the protection of employees. If the com- 
mittee will permit it, I should be very glad indeed to put them into 
the report here. 

Mr. Stevens. I think that should be done. 

Mr. EscH. You have that privilege. 

(The paper referred to will be found at the end of Mr. Buckland's 
remarks.) 

Mr. BucKLAND. This article was written by J. O. Fagan, a tele- 
;raph operator in the employ of the Boston and Maine Railroad. 
Jhe article itself is a remarkable article, not only for the English in 
which it is couched, but also for the ideas which it conveys. I 
happen to know that upon its being brought to the attention of our 
president he sent for Mr. Fagan, and Mr. Fagan came down here and 
discussed the matter with him. 

Mr. Fagan says that while it is highly desirable that these railroads 
should adopt every reasonable safety appliance, it is equally desirable 
that the employees should utilize those appliances when they get 
them; and that one of the troubles which has not been adverted to 
in the discussion of these safety appliances is the utter disregard on 
the part of employees of the appliances which are provided for them, 
and of the rules under which they work. The fact that ^* familiarity 
breeds contempt,'' causes a large number of these deaths concerning 
which Mr. Gompers and Mr. Fuller have from time to time talked, 
and it is only fair that that side of the thing should be looked at. 

I happen to know, having had some experience in operating, that 
there is a positive rule on the railroads that a blue flag by day and a 
blue light by night on the end of a train or a car indicates that there 
are repairers at work under that car, and that under no circumstances 
shall any locomotive touch such a car. I have tried a good many 
cases and examined the witnesses on accidents that happened to 
repairers under cars; and I never yet have found a repairer who 
would take the trouble to put his blue flag on the end of a car by day, 
or his blue light by night. 

Mr. Paulding. That has been my experience. 

Mr. Buckland. I think that is the experience of every man that 
has had to do with it. They will not do it. In the old days, before 
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the automatic coupler was introduced, the men thought it was 
womanish on their part to use a coupling stick, which was provided 
for them bj' the railroads. They threw it away. I remember one 
case of a man who was injured while kicking some cars into a siding. 
His brake would not work, and lie was thrown off the car and was 
injured. He came before me, and I asked him why he did not get 
down on the car when he saw that his brake would not work ard saw 
what was going to happen. He said, ^^1 would be a rice fellow to 
sit down on a car when it went in. I alvvays stand up on nn^ cars 
vrhen I kick them in.'' 

It is the '^familiarity which breeds contempt;'' and that is the side 
of the picture which ought to be presented to you gentlemen — the 
fact that a yellow signal means ''lour train under control/' just as 
a red signal means ''Stop," and that the instances are many wdiere 
these various accidents nave occurred, and these men have been 
killed or injured, w^here they have disregarded the caution signals, 
and have not brought their train under control, and have done abso- 
lutely nothing to stop their train until they have come right into their 
red flag. But those, are the facts. Mr. Fagan sets them forth, and 
sets them forth very frankly. 

Mr. EscH. That would not apply, however, to grab irons and hand 
holds and running boards ? 

Mr. BucKLAND. Mr. Esch, I am glad you brought that matter 
up, because I had almost forgotten it. I have tried several cases 
or grab irons loosening. In one case I proved absolutely that the 

frab iron, which was put in by lag screws, was loosened by the man 
imself . When he was found on the ground he had this grab iron in 
his hand, and the lag screws were a short distance off, but the wood 
was perfectly sound. He claimed that he had suffered concussion 
of the spine; and he was about to get a pretty comfortable verdict, 
when we rather upset the whole situation by showing the conspiracy 
into which he had entered in order to defraud us. 

Mr. Escii. Do you think that that is of such common occurrence 
that we should refuse to legislate with reference to it? 

Mr. BucKLAND. No; I do not think it is of such common occur- 
rence, but I think it is something which you have got to look into in 
accepting these reports of deaths and injuries to workmen as being 
necessarily due to the negligence of the employer. That is not fair. 
You must examine the circumstances surrounding each case and 
determine whether or not it was due to negligence of the employer. 
I believe in perfect running boards. I believe in perfect grab irons. 
I heard the discussion before this committee by Mr. Moseley on the 
question as to where the grab irons should be — whether they should 
be on the end or whether they should be on the side of the car, or 
whether the ladders should be on the end or the side of the car. I 
believe that there should be some standard fixed in that respect, and 
I do not think that a railroad should object to it. But I do not want 
you to think, in passing, that necessarily, because there have been 
imperfect grab irons and imperfect ladders, the railroads themselves 
have been to blame for it in all instances. We are apt to take those 
results and reason back to what we regard as the causes without 
definitely determining what the causes are. 

I have taken up so much of your time that I do not think I will go 
any further, gentlemen. Mr. Paulding is here, prepared, I think, to 
address vnn on some of the bills that are before you. 
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(The article referred to by Mr. Buckland in the foregoing state- 
ment, which he was given permission to have printed as part of his 
remarks, is as follows:) 

Confessions of a Railroad Signalman. 

[By J. O. Fagan.} 

Money, brains, and intelligent labor form the combination that is attempting to 
solve the problem of safe and expeditious transportation on American railroads. In 
order to secure the desired result no expenditure, either of effort or of treasure, is con- 
sidered too extravagant. So far as concerns speed and comfort, the conditions at the 
present day leave little to be asked for ; but when we come to take account of the human 
lives that nave paid toll to American systems of railroading, we can not avoid the con- 
clusion that something must be fundamentally wrong in the methods of handling the 
traffic. 

To account for the unsatisfactory state of affairs there are various popular excuses 
and explanations. Discussions in regard to block signals, tired employees, faulty 
rules, and so forth, are seemingly as endless as, up to date, they have proved fruitless. 
For the most part these discussions are being carried on by professors and students of 
economic conditions and by clever collectors of statistics, but the men who know 
all the details of railroad life, the men who pull the signals and handle the trains that 
are conct^rned in the trouble, have yet to be heard from. 

However, regardless of the nature or value of the discussion, the fact remains that we 
railroad men still continue in the same blind rut and there is no perceptible improve- 
ment in efficiency. Managers and superintendents appear to be helpless in the mat- 
ter. They are evidently unable to stem the tide of preventable casualties. 

The story of one accident is the story of them all. There is a smash up. Property 
is destroyed, perhaps passengers are hurt. The superintendent at once starts an 
investigation. It is practically secret. Not a word in- regard to it is allowed to leak 
out. After a while a decision is arrived at and a verdict is rendered, in secret. Then 
discipline is administered. A private communication containing verdict and penalty 
is sent to the accused party. This, of course, he keeps to himself, and the incident is 
closed. 

But before long another employee, in utter ignorance of the first man's blunder, 
commits the same mistake. Both of these wrecks may have been serious, perhaps 
with loss of life, but that makes no difference. Our traditions and ancient habits 
have not been interfered with and the bills have been paid. Such is discipline in 
the dark. Great indeed is secrecy. 

Yet it is useless to question either the ability or the integrity of superintendents. 
As a rule they have risen from the ranks and are thoroughly capable and conscientious. 
Every avoidable accident is a reflection on their management, and therefore it can be 
taken for granted that they render the best service possible under the circumstances. 
But unfortunately they are beset on all sides with obstacles and difficulties. What 
they would like to do, even in the matter of secrecy and discipline, must frequently 
wait upon what they are able to do. Time was when an offending employee could be 
discharged on the spot, without appeal. To-day he claims a hearing. A brother 
employee, an expert on railroad law and precedent, stands at his elbow as prompter 
and assistant. In this way, as we railroad men figure it out, the "law's delay" puts a 
curb on the "insolence of office." Thus the initiative of a superintendent is held 
in restraint, and management by means of schedules and agreements takes the place 
of personal direction, while over all hovers the watchful eye of the grievance com- 
mittee. Meanwhile, we, the employees, look on, watching the game. 

W hen people are killed, when property if. wrecked, we have nothing to say. It is 
for the management to figure out reasons and reiiitdic y. Of course, ay individuals we 
are interested and sorry when accidents happen, but ptr&onally w(^ do not b(ttir our- 
selves nor do we call upon our organizations to bestir tlieniyclves in the matter. We 
simply stand pat on our rights. If a prominent railroad man is questioned on the sub- 
ject of railroad accidents he will shrug his shoulders and say, "human nature." So 
far as he is concern ed railroad men are to be prote cte el , not eTiticiseel . If you turn to the 
manage^me^nt your errand will be equally fruitless. The siiperiritendeiit will have 
little' to say. Generally speaking, lie' has no fault to find with the nie n, and the men 
have little fault to find with him. Tliis seems to be a tacit understanding in the inte^r- 
ests of harmony. It being impossible to move without treading on soinel^oely's toe^s, 
by all means let us remain motionless. As for the public inte re sts, tlie-y must shift for 
thtanse Ives. Conseque^ntly , in place of e arne st coope ration in the interests e)f efliciency 
anel improve^d service, there is something in the nature of a friendly de aellock l)e tween 
men and management. 
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Nevertheless, in spite of many appearances to the contrary, the problem of the 
efficient and safe running of trains is a very simple one. Fundamentally it is not a 
question of rules or safety devices, but of personal conduct and habits of thought. 

In everyday life when a man fails tcumake a satisfactory score with a first-class gnu 
we do not place the blame on the weapon. If we desire greater efficiency in marks- 
manship we direct our attention to the man. But in the railroad business such com- 
monplace logic does not seem to apply. When a man violates an unmistakable rule or 
runs a signal with disastrous results, there immediately arises on all sides a per<pmptory 
demand for a different kind of rule or an improved signal. Public opinion, with little 
understanding of the issues at stake, has a constant tendency to blame systems and 
managements. Even the railroad commissioners, agreeing with or responsive to this 
public sentiment, almost invariably recommend improvements along these lines. In 
this way for many years attention has been concentrated upon the machinery of man- 
agement, its rules, and safety appliances, and th(^ personality of the men has been side- 
tracked. The injurious effects of this policy and the manner in which all hands have 
conspired to obliterate personality from the railroad business will be evident from the 
following illustration : 

A short time ago, in the vicinity of Boston, an express train telescoped an accommo- 
dation passenger train. The track in question was protected by no less than four 
cautionary rules and signals. In this way the express train received four distinct and 
emphatic intimations that a train was on the block ahead of it. With the slightest 
attention to the rules or to the dictates of common sense the protection was sufficient, 
yet the train ahead was telescoped as it was pulling out of a station. Of course, in 
placing the responsibility, the plain and real issue in this case was the question whether 
the express tram was or was not running slowly and with extreme caution, as called for 
by the rules. In order to determine whether the rules and signals were sufficient to 
prevent a collision it was surely proper and reasonable to ascertain whether, on this 
occasion, they were obeyed. But the railroad commissioners, after an exhaustive in- 
vestigation, took a different view of the matter. Their finding or verdict, in their own 
words, "was as follows: 

"It is not necessary to determine whether the engineman did or did not exercise 
proper caution; the significant fact is that the discretion actually used led to disastrous 
results. Under the conditions the signal should have been red.'* 

The harmfulness of this decision will at once be apparent. It cuts the personality 
out of the business at points where obedience to the rules is the vital issue. Green 
signals or red signals are equally valueless if ducks and drakes can be played with the 
rules in regard to them. A decision like this one is confusing and demoralizing to con- 
scientious railroad men, and it converts the management and discipline of a railroad 
into a thing of shreds and patches. 

To emphasize this point it should be added that another collision of a similar nature 
took place about the same time on the same railroad. An express passenger train 
approached a fixed signal which indicated caution. The engineman, on the lookout, 
but with the caution up his sleeve, kept on his way without any reduction in speed. 
A moment later he encountered a red fusee which called for an absolute stop. But it 
was too late. Neither the fusee nor the flagman frantically waving his red flag availed 
to arrest the momentum of the flyer, which dashed into the rear of another passenger 
train standing at a station. 

Now, with all deference to the railroad commissioners, the "significant fact^" in 
these accidents are the personal conduct of the employees and not the nature of the 
signals or the wording of the rules. 

Of course, taking a wider view of preventable accidents, it is always an easy matter 
to divide the responsibility for them between the men and the management. This is 
the usual and popular method of treating the subject. But the idea, reasonable at 
times, has been overworked, and has now degenerated into a principle that respon- 
sibility should always be divided. Consequently, while we are busy adjusting the 
division, we frequently lose sight of the real issues, and the offenders are allowed to 
escape. 

Fundamentally then, it must be confessed, we railroad men are to blame for these 
preventable accidents. Most of the trouble can be directly traced to our own personal 
"behavior — that is to say, to our conduct and habits of thought as railroad men. This is 
by no means a reflection on our character as sympathetic and reasonable human beings. 
Our intentions are all right, but our training in the railroad business has been all 
wrong. 

But it is of little use to talk or write about personality in the abstract. As practical 
men dealing with a practical topic, we must follow the railroad man out on the road, we 
must watch him at his work, and we must take notice of the common sense, the caution, 
and the good judgment, or otherwise, which he habitually displays in the execution of 
his duties. Then, and not until then, can we expect to become qualified to place our 
opinions or conclusions on record . 
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Now, the regulations relating to the running and protection of trains are very similar 
on all railroads, and therefore the following rule, taken from ojie of our current working 
time-tables, may be looked upon as thoroughly representative: 

"A freight train must not leave a station to follow a passenger train until fiye.minute 
after the departure of said passenger train." 

To any ordinary thinker this rule will appear to be plain, positive, and for the most 
part necessary. Yet as a matter of fact no attention whatever is paid to it either by 
enginemen, by conductors, or for that matter by superintendents. Its violation has 
been the cause of collisions and loss of life, but that does not seem to bother us, for we 
continue to disregard it. Let us take another illustration. 

At the point where the writer has been employed for many years there is a junction 
of four-track and two-track systems. The rule for the handling of trains at this point is 
SLB follows: 

"All trains will approach and enter upon four-track section under complete 
control." 

There is nothing misleading or uncertain about this rule. The instructions to 
enginemen are positive. The tower men at these points understand how necessary 
and important this rule is. Besides, it is the written result of the experience of the 
officials. Nevertheless, it is totally and consistently ignored by enginemen. But 
enginemen are not alone to blame. Conductors should at least be conversant with 
the rules. The railroad officials who ride on these trains might also very reason- 
ably be expected to notice the persistent violation of regulations, for which they 
themselves are responsible. Yet even the trains bearing the railroad commissioners 
will rush over the territory in question as fast as the wheels can turn. The condi- 
tions and the rules in this case are practically the same as were those at Salisbury, 
England, at the time of the recent disaster in that city. 

Now as it seems to me, the all-important facts in these cases do not relate to the 
nature of the rules, nor even to their nonenforcement, but to the downright neglect 
of railroad men to do as they are told. For, panted observance of them, all other 
questions in regard to the rules dissolve into thm air. 

Unfortunately, the rules I have quoted and the interpretation put upon them by 
railroad men can not be taken as examples standing alone, for they are merely illus- 
trations of a principle that covers the whole cautionary field in our railroads. In 
some way we have got it into our heads that these rules are permissive, not positive. 
This permissive principle means the exercise of our own judgment according to cir- 
cumstances, regardless of the rule. Acting under the influence of this principle, 
the flagman protects his train to the very letter of the rule when it is manifestly neces- 
sary, but when, in his opinion, it is not. he takes chances. In this way he forms a 
habit of using his own judgment in regard to a positive rule. Sooner or later this 
means a preventable accident. 

The engineman encounters a single torpedo. According to his rules, he should 
bring his train to a full stop. But as he happens to have a clear track for a mile ahead 
of him he keeps on. He, too, forms a habit which has to be reckoned with some day. 

Again, all trainmen understand that an express train has no business to run past 
a station while accommodation trains are discharging passengers. It is by no means 
an imcommon occurrence however, to see an express train disregard these positive 
instructions, on the strength of hand motions given by trainmen on the accommo- 
dation train to the effect that they are about to start and that the way is safe and 
clear for the flyer. Yet in this manner accidents happen, and passengers from the 
accommodation are always likely to be caught in a trap between the trains. 

But the dangerous and widespread effects of^the permissive principle applied to 
important rules will be appreciated to the full when we study the interpretation 
which railroad men in general are in the habit of applying to the word caution. 

On all railroads there are certain fixed signals for the guidance and informatiqn 
of employees. When caution is called for, the light is usually green and the sema- 
phore horizontal. Now, as the writer looks at it. when any signal indicates caution, 
it is not to be looked upon as a permissive or conditional signal to be interpreted 
at will by different enginemen. According to the rules and to common sense when 
a train, at the time a cautionary signal is sighted, is running 30 or 40 miles an hour, 
it calls for a positive and not a theoretical reduction in speed. The cautionary signal 
is not merely a piece of infortnation to be stowed away in the brain of the enginemen 
to be utilized when a rear end or a broken rail is sighted. 

Although for a number of years the inflexible enforcement of the rules relating to 
these cautionary signals has been advocated, yet to-day train after train will run 
past these semaphores and green lights without any reduction in speed, provided 
the track aheaH of them is seen to be clear. 

Here we tackle the very heart of the matter, for in so far as the rules and common 
sense are concerned , it should not make a particle of difference to the engineman whether 
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the track ahead is or is not known to be clear of trains; his instructions call for cautious 
running, and by no possible interpretation or juggling with words can cautious run- 
ning, or running under control, be taken to mean running at full speed. Yet in 
the way I have indicate! the cancer of a very dangerous habit has been allowed 
to grow into the American system of managing trains. This wrong interpretation 
of the word cauti(m by enginemen and others has without a shadow of doubt during 
the past few years cost the corporations thousands upon thousands of dollars and 
multitudes of human lives. For if railroad managers labor under the delusion that 
enginemen can run cautiously at full speed when the track is clear, and avoid dis- 
aster when from unforeseen realms another train happens to be on the same section, 
they are very much mistaken. 

Practically speaking, then, the permissive principle covers the whole field of 
railroad life and is a constant menace alike to the interests of the corporations and 
to those of tlie traveling public. As a matter of fact, we, the employees, are bigger 
than the niles. According to our way of tiiinking it is not alone necessary that a 
rule Siiould be plain and sound from a general standpoint, but its downright mean- 
ing and necessity must also be evident in each and every particular instance. If it 
fails to stand this test, we consider ourselves at liberty to use our judgment in regard 
to it. 

Illustraticms of the danger that lurks in this permissive principle can be multi- 
plied indefinitely. But, after all, it is only a link in the chain, for there are other 
features in the personality of railroad men that call for serious attention. 

The other day, witliin a few miles of Boston, an express passenger train approached 
a railroad crossing at grade. For some reason tlie gate tender was negligent and 
failed to lower the gates. By reason of just such negligence, teams are frequently 
struck and lives are lost at these crossings. On all railroads the rules are quite plain 
and unmistakable in regard to such matters. It is tlie duty of. the en^ineman to 
report the incident to tl:e management. As a matter of fact, on this particular occa- 
sion the engineman failed to do so. He failed to appreciate the fact that the safety 
of the public at these crossings is altogether dependent upon the strict observance 
of the rules. He had scruples and emotional objections, perhaps, to reporting this 
gate tender, and rather than do so he took all the chances in connection therewith, 
chief amcmg which is the simple fact that on a railroad unchecked negligence can 
be depended upon to breed disaster. 

That railn)ad men in general are either indifferent to or ignorant of the importance 
of the above fundamental fact will be marie still clearer by another illustration. On 
September 16, 1907, that is, on the day following the disaster at West Canaan, N. H., 
the writer was a witness of the violation of two most important rules by a number 
of enginemen, conductors, and brakemen. A switch leading from the west to the 
east-bound main lines was left open while an express passenger train was passing 
inward bound. A freight train was on the west-bound track waiting to back over. 
Two minutes later, with his train only half way in to clear the main line, the engine- 
man on the freight whistled in his flagman in the face of an accommodation passenger 
train which had followed the express. From beginning to end, on the permissive 
principle, it was a perfectly safe transaction, for there was a mile of straight track 
in both directions; but the rules for the running of the trains and for the safety of 
the public were violated. Tlie witnesses were seven or eight veteran railroad men, 
who looked upon the affair as perfectly proper and justifiable under the circumstances. 
It never entered the heads of tliese men that the affair should be reported to the 
management. That some of the best men in the service should behave in this way. 
as it were in the very shadow of the accident at West Canaan, is almost inconceiv- 
able. Of course, if these incidents stood by themselves their significance might be 
comparatively trifling; but as a matter of fact they are ilustrations of a condition 
which is thoroughly typical of American railroads. Tliis condition or situation may 
be briefly yet correctly outlined as follows; 

There is practically no out-on-the-road supervision on American railroads. 

Railroad managers depend upon the reports of employees for information in regard 
to violations of rules. But employees do not, and can not be compelled to, report their 
associates, consequently negligence of all kinds is practically unchecked. 

Finally, unchecked negligence can be sho^vn to be the root and direct cause ol 
nearly all preventable accidents, and loss of life therefrom, on American railroads. 

Here we have a conclusion worth looking into. At a glance, we perceive that negli- 
gence is the prime and fundamental fact. It is the direct cause of the trouble. The 
fact that the negligence is unchecked is important, yet secondary. It should be 
treated as a sej)arate issue and it must stand or fall on its own merits. 

But our ccmclusion that accidents result in almost all cases from unchecked negli- 
gence should be supported by evidence and proof. For examples in support of it, 
let us take two of the most disastrous wrecks in the history of New England railroads: 
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On Isovember 26, 1905, at Baker Bridge in Lincoln, Mass., 17 peopl.e were killed 
and 30 injured. An express passenger train was following an accommodation train, 
which was somewhat late . Cautionary signals calling for red uced speed and careful run- 
ning were passed at intervals by the express train, but, according to the evidence, the 
enginemaA paid no attention to them; hence the accident. Now, the habitual negli- 
gence in regard to these cautionary signals was a matter of common knowledge. In 
Tact, attention was called to the matter both before and after the accident by the 
writer. The unchecked negligence in this particular case was therefore directly 
responsible for the accident and the loss of life. 

Again, on September 15, 1907, at West Canaan, N. H., 25 people were killed and 40 
injured. The unchecked negligence in this case is by no means so striking as in the 
previous example, and yet the evidence pointing in that direction is quite as signifi- 
cant. A mistake occun-ed in the transmission of an important train order. This mis- 
take was the direct cause of the accident. For various reasons it was impossible to 
say by whom the mistake was made. 

Now, let us turn to our book of rules and take note of the following instructions 
to train dispatchers and operato/s: "In transmitting messages write slowly and 
firmly," etc. 

With all proper consideration for hard-worked and conscientious train dispatchers, I 
am compelled to confess that train orders are seldom if ever sent "slowly and firmly." 
Operators will bear me out in the statement that orders are transmitted by dispatchers 
as fast as the men can handle them. That is to say, between veterans in the business 
they are rattled off at the highest limit of speed. The men concerned in the accident 
at West Canaan were veterans. Had the man at West Canaan been a "plug;" that is, 
a gieen hand, in all probability the accident would not have occun*ed. While, of 
course, this is merely a supposition, yet the fact remains that the men would have 
been transmitting slowly and firmly, and the chances for a mistake would have been 
reduced to a minimum. 

I thoroughly uliderstand and appreciate the difficulties with which the train dis- 
patcher has to contend. I am quite aware that he is called upon to handle trains 
with the utmost dispatch; nevertheless, I insist that, in order to reduce chances of 
accident to a minimum, train orders should in all cases be transmitted slowly and 
firmly. I stand by the rules. The issue is between speed and safety, and in all cases 
the latter should be given the right of way. 

Thoughtful railroad men who understand the situation on the railroads at the present 
day are yet very slow in suggesting remedies. They say, "It is up to the management 
to enforce the rules." On the other hand, if a superintendent can be persuaded to 
express an opinion he will retort, "It is up to the men to obey the rules. They are 
plain enough and sufficient for the purpose, but we can not station a spy at every 
switch to make sure that the rules are obeyed. We have to depend on the personality 
and general intelligence of our employees." 

It will, I think, be evident from the facts and conditions which we have been con- 
sidering, that whatever secondary causes there may be for preventaj)le railroad acci- 
dents, the trainmen themselves hold the key to the situation. They are at liberty to 
obey the rules, and thus solve the problem in the only way in which it ever can be 
solved. Or they can continue to place upon these rules a wrong interpretation, and 
thus evade their manifest meaning and purpose. As matters stand to-day between 
labor organizations and railroad managers, it is very doubtful if by any practical 
system of supervision or discipline the rules for the safe and efficient running of trains 
can in all cases and at all times be adequately enforced, Thus, the whole business 
resolves itself into a personal matter with us as conscientious railroad men. Singly 
and collectively it is up to us to do the square thing, if necessary, in spite of the man- 
agement. 

As the case stands to-day we railroad men are in a class by ourselves. We are well 
paid, well treated, well educated, and well organized. In all that pertains to our 
material well-being, we compare more than favorably with any other class of workers 
in the country; but considered as responsible individuals, intrusted with the care of 
railroad property and the safety of the traveling public, our records are very unsatis- 
factory. The truth of this conclusion is »not open to question. W^e can not escape 
from the statistics and the figures, and day by day the evidence against us continues 
to accumulate. 

There are many people who think that the intelligence of the twentieth-century 
railroad man can be depended upon to guard against the shortcomings to which I 
have called attention. On the contrary, 1 am inclined to think that the intellectual 
independence of railroad men is in itself a danger to be guarded against. Standing by 
itself, the statement that knowledge is power is a fallacy. Knowledge is only a means. 
Its benefit to anyone is always an open question. In other words, the secret of power 
is in the application of knowledge. Thus, when we analyze a modern railroad accident 
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we are forced to the conclusion that many raihx)ad men take chances by reason of the 
supreme confidence which they possess in their own cleverness and ability to deal 
with an emergency, however suaden. 'This resourceful characteristic of Americans 
is a splendid thing from a general standpoint, but in the railroad business it has its 
stem limitations. Only too many of our accidents are illustrations, not of lack of 
knowledge or resource, but of the downright misapplication of these intellectual fea- 
tures. In some cases we find an oversupply of self-confidence,, in others a disincli- 
nation to knuckle right down to the observance of plain and positive instruction. In 
such cases a man can not be called the fortunate possessor of intellectual advantages, 
but their manifest victim. 

Railroad managers, therefore, sooner or later will come to understand that the one 
thing needed in the railroad business at the present day is to educate employees to 
appreciate the fact that successful and safe railroading in the future will have to 
depend, not upon the multiplication of safety devices or the reconstruction of rules, 
but upon the personal effort and conduct of conscientious, alert, and careful men. 

Meanwhile thought counts and it is a good idea for practical railroad men to look 
into and study these problems, each according to his ability and the light that is in him. 

The problem of safety in railroad travel has been discussed 'from widely. differing 
points of view by many conscientious investigators. The methods of these writers 
in marshaling facts and drawing conclusions are usually identical. The formula con- 
sists of a variety of accidents, a variety of causes, and a variety of possible or proposed 
remedies. For results up to date we have a library of information, but not a suspicion 
of improvement in the record of preventable fatalities. Meanwhile in the public 
mind there is confusion of ideas and considerable doubt as to the practical outcome 
of all this discussion. This is a natural state of affairs, for the reason that the only 
factor in the situation which is constant and about which there is no difference of 
opinion is the impotency of railroad people in coping with the difficulties. 

Now, after all that has been spoken and written on the subject of efficient and safe 
railroad service, the problem remains, as at the beginning, essentially personal, social, 
and ethical in its nature. Nearly all questions in regard to it must sooner or later be 
thought out in this direction by railroad employees and managers . We may continue to 
work over and reconstruct our rules and to multiply our safety devices until we com- 
pel trains to creep from station to station; yet the problem will remain unsolyed, the 
needless and disgraceful sacrifice of life will continue, until trainmen, enginemen, 
and managers put their heads together and agree to adopt a new code of railroad morals. 
My meaning when I allude to railroad morals should be clearly understood. 

On nearly all railroads a given rule is obeyed at one point and disregarded at another, 
on account of different sets of conditions. This conduct leads to accidents when 
men who have habitually disobeyed the regulations at points where such action is 
harmless undertake to behave in the same way under conditions when a strict observ- 
ance of the rules is vitally important. Generally speaking, manaffers are cognizant 
of this state of affairs, and thus in a measure they are morally to blame for it; but I 
do not think that they realize the extent of the evil, for the reason that any organized 
out-of-door supervision is unknown, and thus the report of an accident— that is to 
say, the result of these practices — ^is usually the first and only information on the 
subject that reaches the manager's office. The blame for accidents that happen in 
this way can not be said to rest upon any particular class of employees or to depend 
upon their intelligence or length of service. Among the culprits you will find some 
of the oldest and most experienced men, as well as some of the greenest. This goes 
to show that the trouble is inherent in the system and a part of the everyday life 
and character of armies of railroad men. 

But in a straightforward investigation of this nature it is particularly desirable to 
get hold of all the facts that can be used in any way to throw light on the situation, 
and there is only one method as yet untried' for properly securing and emphasizing 
these facts. Let us call this the confessional method. In the hands of a competent 
witness it can be depended upon to furnish us with all the information necesssuy for 
a thorough comprehension of our subject. This confessional method has nothing to 
conceal. It has no ax to grind, no interests to protect. It is born of a heartfelt appre- 
ciation of the seriousness of the situation on our railroads. Mindful of the ever-increas- 
ing and lamentable loss of life caused by the unstudied indifference and negligence 
of employees, as well as by the blindness of the authorities to the real issues and dan- 
gers, it approaches and takes hold of the problem somewhat in the spirit of the King 
m Hamlet, when in an agony of remorseful retrospection he exclaimed, "Try what 
repentance can: what can it not?" 

That there is an urgent call for this confessional method of supplying the facts in 
this railroad business is capable of easy demonstration. When an accident takes 
place on a railroad, some kind of an explanation or reason for its occurrence is imme- 
diately called for. Consequently there is a lining up of opposing interests. A certain 
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management has to be vindicated, certain employees to be defended. In the inves- 
tigation that follows an array of facts, defensive and otherwise, is brought forward in 
the interests of the opposing parties; but evidence and facts that are likely to reflect 
on both men and management, and perhaps on the handling of the case or of other 
cases by the board of railroad commissioners, are studiously avoided. The facts that 
are suppressed in this way usually contain the heart of the whole business and are 
the very points in which the public is profoundly interested. An illustration in 
point will make this doubly clear. 

About a year ago, in an accident near Troy, N. Y., 5 passengers were killed and 
many were injured. A special passenger train crashed into the rear of a regular pas- 
senger train. There is a sharp curve in the track a short distance above the scene of 
the collision. Had the special been handled carefully round this curve, instead of 
recklessly, the accident would not have occurred. Caution, of course, is necessary 
in running round sharp curves, and the rules on all roads are plain and emphatic on 
the subject. But the authorities who investigated this accident treated it as an iso- 
lated instance of individual carelessness. Wimin a period of six months these gentle- 
men are called upon to pass judgment on probably twenty wrecks, every one of them 
bearing the same earmarks of disobedience as this disaster near Troy, yet no one ever 
dreams of hunting up a common cause for dozens of accidents that are exactly similar 
and brought about m the same way. To be precise, this accident at Troy was the 
result of a habit. At a glance we perceive that the public is a hundred times more 
likely to be interested in the uprooting of such a bad habit as running recklessly 
round curves than it is in placing the responsibility or punishing the offender in any 
particular instance. Yet who ever heard of a verdict that placed the blame for an 
accident on a habit? The reasons for the oversight are obvious. A dangerous habit, 
long continued and unchecked, is a decided reflection on men and management, and, 
indeed, on the railroad commissioners, whose vigilance it has escaped, and conse- 
quently no evidence or facts in regard to these bad habits are ever permitted to find 
tneir way into investigations. It will be evident, therefore, that the confessional 
method can be profitably employed in supplying a few missing links in our knowledge 
of actual conditions and methods of operation on the railroads. 

To begin with, it will be well to take note of an estimate, made after a careful study 
of the figures, that fully 85 per cent of the fatalities that occur on our railroads can be 
directly traced to the negligence of employees. Regardless of the accuracy of this 
estimate, it certainly points to a very serious state of affairs. In studying the nature of 
these accidents and the conditions under which they take place one can not help being 
impressed with the fact that almost every possible way in which trouble can occur en a 
railroad is foreseen and provided for by some rule or safety device. So carefully has 
the ground been studiea and worked over that in every case of preventable accident 
it can almost be taken for ^nted that an employee is to blame. That is to say, the 
management of a railroad is always found to be impregnably protected by the rules 
and reflations from any direct responsibility. But after all, this is only one side of 
the shield, for clearly the moral responsibility of a railroad manager can not be said 
to cease with the printing of a batch of rules or the erection of a system of signals. It 
ifi not only necessary that rules should be plain and sufficient in themselves to pre- 
vent accidents, it is also equally essential that reasonable and systematic efforts should 
be exerted to enforce them. On a railroad, afe elsewhere, the means employed for the 
supervision of personal conduct and for the enforcement of necessary rules are all 
included in the term discipline. Without some organized and effective system of 
discipline no industrial establishment of any l^ind can be successfully administered. 
On railroads in particular the department of discipline is intimately related to the 
interests of the traveling public. Let us then examine in a practical manner the 
nature and methods of the discipline that is in force at the present day on what may 
be considered the most important railroad in New England. A little personal experi- 
ence will throw the necessary liglit on the subject. 

Sometime ago, happening to notice that important regulations were being habitu- 
ally ignored by a certain class of employees, the writer called the attention of the 
nianagement to the matter. In this way, from time to time, many cases of simple 
negligence, which had no serious consequences, were reported to superintendents. 
Thinking it all over, the writer finally became anxious to find out just what disposi- 
tion was made of these reports. For it must be apparent to any thinking person that 
the practical value of any system of discipline must always depend upon the efforts 
that are put forth and the success that is achieved in checking and in preventing the 
repetition of these instances of what may be called trouble in the bud. The reports 
tQ which I refer were acknowledged by tne nianagement, and there the matter ended. 
But as I happened to be studying the subject at the time in a systematic manner, I 
was by no means satisfied with this abrupt conclusion. So I made an investigation 
on my own account, and easily discovered that practically all other interested employ- 
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ees were unaware of and had not been notified in regard to the violation of these rules 
because, as the men explained, nothing had happened. That is to say, it was neces- 
sary to hurt somebody or smash up a few carloads of freight before any efforts could be 
exerted according to the rules to put a stop to the negligence. This became very 
clear to me, when, upon making further inquiries, I was informed that the men had 
been dLsciplined to tlie full extent of the rules. Now, my object in the investigation 
was not to get at the nature or the amount of the discipline, but simply to be able to 
arrive at an estimate of its value in checking and restraining others from committing 
similar mistakes. In this way I soon arrived at the conclusion that a system of dis- 
cipline that works in the dark in this way is of no practical value whatever. It is a 
weakness of management which positively undermines the operating department and 
leads the way to all sorts of disaster and loss of life. Its continued existence in prac- 
tical railroad management is a standing menace to the safety of the traveling public. 
As a matter of fact, lives are still being frequently sacrificed and much property is 
almost daily being destroyed as direct tribute to this almost incomprehensible system 
of discipline. 

The exact method by which this system is put into operation, and the regulations 
which govern eiiployees in regard to it, will be understood from the following extracts 
from general orders on the subject, issued by what is sometimes considered one of the 
best-managed railroads in the country: 

"The system of discipline by re(X)rd having proved beneficial both to the road and 

to employees, it has been decided to extend the same by the addition of merit marks. 

* ♦ ♦ 

"Each employee will be promptly notified of unfavorable entries made in the record 
book opposite his name. He wul upon request be shown his record at any tim^, but 
will not be permitted to see the record of another person. 

"Bulletins, omitting name, date, train, and location, but containing facts and con- 
clusions and such comment as is applicable, will be issued from time to time if con- 
sidered necessary." 

The significance of this general order to employees should be thoroughly under- 
stood. Practically interpreted it means that when an employee commits a mistake 
or is guilty of negligence that endangers life and property, the affair is to be looked 
upon as a secret. This interpretation is correct according to the actual operation of 
the system on the railroads. Neither in the interests of the public safety nor for any 
other reason can the facts in the case, as regards date, name, location, and train, be 
utilized or published for the prevention of future accidents of a similar nature. This 
is the law of the road, and while it remains in force any employee can claim the full 
benefit of its provisions. The practical illustration in my own experience given above 
is fully explained and accounted for by this general order. But the most astonishing 
feature in relation to it is that with the records before us it should continue to be con- 
sidered and heralded as "beneficial" either to the railroads or the employees, not to 
mention the public. For a full explanation of this peculiar state of affairs we must 
turn to another quarter. 

It is a well-known fact that the American railroad man, the trainman and engine- 
man in particular, has deep-rooted objections to bein^ "posted" in any way. We 
have consistently emphasized our objections from the time, years ago, when our likes 
and dislikes first began to cut a figure in the plans of the management. So to-day we 
are prepared to go to almost any extreme rather than submit to any system of discipline 
that will publish our mistakes and advertise us personally by name as examples, even 
although such action can be shown to be absolutely indispensable for the proper safe- 
guarding of life and property. With all the facts against us we think we can be trusted 
to render the best service and to' live up to the rules without the assistance of pub- 
licity in any form. We consider discipline to be a private matter, to be settled 
between ourselves and the management, and thus the workings of the system have 
been arranged without any reference whatever to its effect on the interests of the 
millions of people whose lives are placed in jeopardy by its arrangements. As a matter 
of fact, then, the system of discipline which I have described is the result of long- 
continued pressure and consequent concessions by the management to the demands 
of employees. These concessions have been granted for the most part in the interests 
of harmony. What the exact nature of this force or pressure is, which, acting on 
behalf of railroad employees, has been able to influence railroad legislation and man- 
agement to the total exclusion of the public interests, calls for the closest investi- 
gation. 

A short time ago, in a report issued by the New York, New Haven and Hartford 
Railroad, President Mellen stated that so far as his system of roads was concerned, 
increase of pay had invariably been followed by decreased efficiency. Mr. Mellen, 
of course, has the reports and the figures to substantiate his opinion. The statement 
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is plain enough, although its meaning is somewhat obscure. That decrease in effi- 
ciency has been the natural sequence and effect of higher wages, or that men lose 
interest in their callings or grow more careless in their habits with every addition 
to their material prosperity, is manifestly absurd. Mr. Mellen has not informed 
us that he looks upon the matter in this light, although his words may reasonably 
be considered to bear some such interpretation. Be this as it may, he certainly 
calls attention to a very uncomfortable coincidence. In effect Mr. Mellen's words 
may be taken as a direct challenge to railroad men to come forward and explain $i 
state of affairs that has the appearance of being very much to their discredit. The 
implied challenge can be immediately and concisely replied to in this way. The 
efficiency of the service rendered by employees to the New Haven road has by 
no means been impaired or decreased by any consideration of wages whatsoever. 
Nevertheless, the power or pressure that induced Mr. Mellen and other railroad 
managers to add large sums to their pay rolls is also responsible, by the exercise of 
its influence in other directions, for the decreased efficiency. Increase of pay and 
decrease of efficiency are both indications of loss of grip by the management. Hidden 
away in this simple statement there is a whole world of significance. Here are 
fundamental facts, from a fearless consideration of which we shall be able to derive 
a logical and clean-cut explanation of the present situation on American railroads. 

The force or influence to which I call attention is of course the railroad labor organi- 
zation. But it should be clearly understood that my conclusions in regard to these 
unions are not to be taken as a reflection on their character and work while acting in 
legitimate channels. The debt we railroad men owe to our organizations admits no 
question. The beneficial results are before us in almost every department of the rail- 
road business. They have established a fraternal feeling among us. On all sides 
they have aroused a spirit of mutual helpfulness. They have also succeeded in 
advancing wages and in this way contributed to the comfort and prosperity of almost 
every man in the service. Furthermore, they have been particularly active in incit- 
ing legislation for the protection of life and limb among workers. These facts must 
not be forgotten or minimized, for they are worthy of all commendation. But in this 
matter of the personal conduct and efficiency of railroad men in relation to these terri- 
ble railroad accidents, we have first of all to consider the paramount interests of 
society; and while humanity has no quarrel with the unions while they attend to 
their legitimate business, it certainly can be said to have a grievance against them 
that calls for prompt attention and remedy. This grievance consists in the fact that 
for a great many years the influence of the railroad labor organizations has been con- 
sistently exerted, not only to raise wages and to improve conditions, which of course 
is perfectly proper and justifiable, but also to nullify discipline, to destroy personal 
management and authority, and to obliterate from all schedules and working agree- 
ments any reference to or consideration for the paramount interests of the traveling 
public. It is not necessary to quote paragraphs from these agreements, which for the 
most part are secret documents. Given two angles of a triangle, it is an easy matter 
to calculate the dimensions of the third. Similarly, given the actual conduct of the 
men and the behavior of the management in relation to it, we can derive very accurate 
conclusions in regard to the work- and power of the organizations. 

Yet let no one imagine that this interference with the management in the matter of 
discipline is brought about by design or is directly intentional. On the contrary, in 
a very natural way, it has grown out of a system whose main object has been to secure 
justice and equal rights for every individual employee. But unfortunately, in pur- 
suing these personal ends and objects, the rights of the community have been forgot- 
ten. It is easy to demonstrate that in the railroad business this fair play to the indi- 
vidual frequently means a sacrifice of the public interests. In the operating depart- 
ment of a railroad illustrations of this point meet us at every turn. 

In any ordinary business establishment there is at all times a certain amount of 
weeding going on for the good of the business. This is done on the personal jud^ent 
and initiative of the manager. In this way a high average of efficiency is attamable 
in all departments. But in the railroad business no such personal action on the part 
of a superintendent would be tolerated for a minute. It is stirely reasonable that 
among the thousands of men who enlist in the railroad ranks there will be many who 
after a while will giye evidence of unfitness for the service. Regardless of the power 
of the superintendent in theory, these men, if they are members of an order or brother- 
hood, must actually hurt someoody or do considerable damage to property, before they 
can be removed. That is to say, mere is no elimination of weak spots until something 
happens. But this is not all. When a vacancy occurs in the service, it is immediately 
advertised, and the oldest bidder in point of service takes the position. In some of 
the agreements with the management the seniority rule is said to oe absolute, in others 
it is modified by the clause, '*with the approval of the superintendent." But in ^ 
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business of the nature of a railroad the public interests demand that at all points the 
best available man should be in charge, regardless of his leng[th of service or his rights 
as an individual. But the labor organizations do not permit the public interests or 
those of the corporation to interfere with what they consider to be the just and inaliena- 
ble rijg:hts of each and every employee. Applied to the railroad business, the fixed 
frinciple that every man shsJl take his turn is fundamentally wrong and demoralizing, 
t is one of the we<^es that are being used to destroy personal supervision and manage- 
ment and to substitute management by machine methods. In my opinion its tend- 
ency is in the interests of poor service. Healthy competition in good behavior ifl 
almost obliterated, while honest ambition and esprit de corps get very little encour- 
agement. It has the general effect of removing tne attention of employees from the 
management and concentrating it steadfastly upon the organization — ^that is to say, 
upon the source from which increase of pay and all other blessings are expected to flow. 
Of course, I can not expect railroad managers to a^ee at all points with my estimate 
of their powers and functions, or of the helpless situation in which they now find 
themselves. Just at present, however, I am not interested in opinions from any 
auarter. The facts that interest me, and I think the public as well, relate to what 
tnese railroad managers have done in the past and are actually doing at the present, 
day, with such powers as they possess, in the interest of safe and efficient railroad 
service. It may be very interesting to be informed that a superintendent has the 
power promptly to discharge an engmeman for running a danger signal and placing 
the lives of 500 passengers in utmost peril, but it is much more to the point to miprees 
upon the public mina that the action of the official will not amount to a snap of his 
finger if an organization puts down its foot and signifies its opinion to the contrary. 
Illustrations of these facts are not far to seek. Only a short time ago an engineman 
was promptly discharged for disregarding a signal in a most inexcusable manner. The 
case was passed up higher for the approval of the general manager. Meanwhile the 
man had discovered some kind of an excuse for his action, and a committee was 
appointed to look into the matter. There being a total difference of opinion between 
the management and the grievance committee, the heads of different organizations 
were summoned fiom some western city to help straighten out the deadlock. After a 
while the man was put back on his engine and the report passed round that the case 
had been settled in this way, in the interests of harmony. No wonder the superin- 
tendent, who was concerned m the matter, threw up his hands in disgust and exclaimed, 
**What'stheuse?" 

This method of interfering with the regular course of discipline may perhaps be 
proper and commendable in a cigar factory or a cotton mill, but on a railroad, where the 
lives of countless people are dependent upon obedience to the rules, its effect upon 
the service is absolutely fatal. But, unhappily, this is not the whole story, for it must 
be confessed that the public frequently join hands with the organizations in defeat- 
ing the ends and aims of discipline. After some of the worst and most inexcusable 
accidents that have ever occurred on New England railroads, petition has followed 
petition into the railroad offices with the expressed object of influencing the manage- 
ment to reinstate men in the service who have been convicted of inefficiency or 
unpardonable carelessness. Of course a superintendent should thoroughly investi- 
gate every case on its merits, but the verdict of the management should be final. The 
wisdom of this policy inight be questioned if superintendents were political appoint- 
ees or owed their positions to **graft" or *'pull." As a matter.of fact these men are 
among the hardest worked, most thoroughly capable, and conscientious men in the 
United States. No combination of opinion from the public, the railroad commis- 
sioners, and the labor organizations is half as likely to be just and impartial as the 
individual judgment of the superintendent on the spot. The following significant 
remark by one of those gentlemen may well be taken to heart by the public as well 
as by employees: ** With a free hand, we could put a stop to this killing in a week." 
The story of railroad management is now before us, and the record of accidents all 
over the United States is the price that is being paid for it. As I have described the 
situation, the circle of cause and effect is now complete. Beginning with the negli- 
gence of employees, which must be considered as the primary cause of these acci- 
dents, I next took up the matter of discipline, whose fimction it is to control and put 
a stop to this negligence. The system was found to be altogether inadequate and 
useless. Finally, I attempted to demonstrate that the labor organizations are respon- 
sible for the nature of this discipline, and thus indirectly for the accidents that have 
resulted from its inefficiency. Systems of discipline vary on different roads; never- 
theless these contentions are sound and universally applicable, for the blight of inter- 
ierence with the management has in greater or less degree withered everv system of 
railroad discipline in the United States and exposed the traveling public to the 
mercy of service that is inefficient and demoralized. 
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For the rest, it will be evident that the foregoing diagnosis of the situation bearer 
on its face unmistakable indications of the nature of the cure. At all cost interference 
with discipline must cease. This conclusion admits no compromise. At the present 
day every decision made by a superintendent is practically subject to the approval 
of the grievance committee. But this is not all; the raiboad manager is handicapped 
and held up at every turn. In his dealings with the labor problem if by any possi- 
bility he manages to escape the fire, it can only be by taking refu^ in the frying pan. 
An illustration in point is the problem of keeping expenses within reasonable limits 
and at the same time administering discipline to the very men who, backed by pow- 
erful organizations, are continually insistmg upon additions to the pay rolls. 

But now, granting the situation and the difficulties as I have described them, in 
what direction are we to look for relief? As it seems to me, an unmistakable expres- 
sion of public opinion would, in the first place, go far in starting us all thinking and 
working in the right direction. But even this will have little effect imtil railroad 
men wake up out of the self-satisfied trance in which at present they seem to be com- 
fortably slumbering. Time was when our forgetfulness of the public interests could 
be accounted for by our own poverty and sufferings. But these unhappy conditions 
no longerjexist, for to-day we are probably as well paid and otherwise as well provided 
for ana equipped as any class of workers in the United States. Nevertheless, when 
we are informed that in the year 1906 10,000 people were killed and 100,000 injured 
on American railroads, the knowledgje does not seem to "give us pause" in anyway, 
or to ruffle our individual self-satisfaction; while our organizations look at their 
surroundings silently and impassively as the pyramids and obelisks look upon the 
Egyption deserts. 

But affairs have now come to such a pass on the roads that at last we are imperatively 
called upon to answer questions and explain our position. Our best mends are 
beginning to criticise us. They remind us that interference with discipline is in 
reality an attempt to take part m its administration, and that our unions were never 
intended or organized for that purpose. For a great many years an educational cam- 
paign has been in progress all over the country for the purpose of reminding us of our 
duties and obligations to our unions. This educational method has been extremely 
successful, and has brought into being armies of laboring men thoroughly loyal and 
self-centered. But the result of this system on the railroads has been so disastrous 
to human life that at last we are beginning to realize that there is a limit even to the 
pursuit of our individual well-being. ' 

In paying attention, even at this late date, to the higher call of the social conscience 
we railroad men shall enter a new world with brighter prospects and a wider horizon. 
The nobility of labor has always been the proud watchword of American civilization. 
Let us be watchful lest we forfeit our claim to share in this national distinction. By 
recognizing our duties and responsibilities to society in our treatment of these railroad 
problems, we shall finally take our place in line with those who through sacrifice and 
nigh endeavor are destined, in good time, to cut out their way to industrial freedom. 

Mr. Cowan. Mr; Chairman, it is quite evident that the matters 
before the committee will probably take all of the time to-day that 
you desire to devote to a hearing. If that be true, I should like to 
have a time set as early as possible to reply, on the Culberson-Smith 
bill, to what has been said m behalf of the railroads on that subject. 
I should also like to be heard for a few minutes in behalf of the bill 
that has been spoken of as Mr. Townsend's bill, to prevent advances 
in rates. If a time can be conveniently fixed, I should be glad, or if 
the committee thinks that the present proceedings will not consume 
the time that you will sit to-day I will then remam. 

The Acting Chairman. I do not see any reason to assume that 
opportunity will not be afforded you to be heard during the day. 

Mr. Adamson. Mr. Spaulding, as I understand, wants to go to New 
York. 

Mr. Cowan. Yes; I do not wish to interfere with him. 

Mr. Adamson. Then you can have the balance of the time, I pre- 
sume. 
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STATEMENT OE C. C. PAVLDINO, ESft., SOLICITOR OF THE HEW 
YORE CENTRAL LINES. 

Mr. Paulding. I shall be very brief, Mr. Chairman, because the 
matters of some of these biUs have been heard very fullv. 

Mr. Adamson. I understood that you wanted to be neard and go 
aw^. 

Mr. Paulding. Yes, sir; that is true, Mr. Adamson. I have 
already been heard, however, upon the Fulton bill, the bill routing 
shipments, the Smith-Culberson bill, and one or two other bills. 
What I said at the time, which is printed in one of the pamphlets 
here, represents, together with what Mr. Buckland and Senator 
Faulkner have said this morning, every thing that I wish to say on that 
subject, unless some members of the committee wish to ask me ques- 
tions about those bills. So that I will not at present say anything 
about those bills, but will rest upon what I have already said, and 
which is printed. I am sorry, however, that in printing my remarks 
they were all printed together. That is to say, in the pamphlet 
headed ^'Hearings on the bills relating to car-supply and train serv- 
ice," not only was what I said relating to that subject printed, but 
what I had to say about the routing of shipments and the Townsend- 
Fulton bill as well was printed there. 

The first of the bills to which I wish to call attention to-day is Mr. 
Hackney's bill, concerning which Mr. -Hackney appeared before the 
committee one day, being House bill No. 17971, a bill providing for a 
uniform classification of freight. The bill provides that there shall be 
a uniform classification, uniform throughout the United S£ates, and 
that it shall be made and put into effect within a very short time. 
The time mentioned in the bill is, I think, the first of October of this 
year, or something like that. I am advised by the freight traffic 
officials of a number of roads that in their opinion a uniform classifi- 
cation is not only a desirable but a necessary thing; that a committee 
had been appointed some time ago, and is in session from time to time, 
endeavoring to make a unifonn classification for adoption throughout 
the country. One of them writes me a letter saying this: 

The task is an enormous one, and will certainly require more time to complete than 
is allotted in House bill 17971. Of this the Interstate Commerce Commission are fully 
aware, and I believe will join us, in spirit at all events, in undertaking to defeat the 
passage of the bill in so far as relates to its application October 1 of this year; it being 
absolutely a physical impossibility to construct a general classification in the period 
allotted by the bill that will protect the interests of manufacturers and shippers gen- 
erally, the governing conditions in different localities being so radically different 
that considerable time will be necessary to enable the different classification associa- 
tion territories to analyze different locality conditions, as well as to negotiate and 
modify demands they will meet, not only as between the railroads and the different 
classification territories, but the shippers as well. 

And the opinion of this gentleman, the general freight traffic mana- 

fjer of a system of lines embracing 11,000 miles, is that it will take at 
east two years to make a satisfactory classification — one that will be 
satisfactory to shippers and manufacturers as well as to the railroads. 
And in, point upon that is what we call the uniform bill of lading com- 
mittee, which was appointed by the railroads a number of years ago 
to meet with the manufacturers, the shippers, the bankers, and all 
who were interested in a uniform bill of lading and to endeavor to 
arrive at a satisfactory form. The committee was in session with the 
manufacturers and bankers and shippers for years, and when they 
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thought thev had arrived at a solution of the difficulty and were ready 
to present their report to the Commission some other question would 
be raised by more bankers and more shippers, and the question would 
have to be thrashed over again. It was only last fall that the whole 
matter was finally submitted to the Commission for its determination. 
These things take a long time, because they cover so much coimtry, 
Mr. Chairman. So we ask that if a bill of this sort is to be passed (and 
it does not seem necessary to pass such a bill, in view of the action that 
is now being taken), at least two years be given, with a provision for 
further time if necessary. 

Mr. EsCH. The Commission in its last annual report of December 23 
seems to indicate that that matter is in a fair way of adjustment. 

Mr. Paulding. Do you mean the bill of lading? 

Mr. EscH. No; the uniform classification. 

Mr. Paulding. Oh, the meeting is going on all the time, Mr. Esch. 
The committee was appointed some time ago, and meetings are going 
on all the time. I know that at one of the meetings of the committee 
here in March* I endeavored to have some traffic managers present in 
order to tell the committee just what the status of it was; and they 
were all in the meeting of that committee at that time, and none of 
them could be here. 

The Acting Chairman. Is not one of the causes of delay not so 
much from the presentation of new problems, but from the thrashing 
over again by new persons that come in of the same questions that 
have been previou^ considered ? 

Mr. Paulding. That is a very serious cause of delay; yes, sir; and 
it is necessary to go into those, Mr. Chairman, on account of the dif- 
ferent parts of the country that are represented by many of these 
people. An endeavor is made to make it uniform to the different 
sections of the country, and adjust it to the different sections of the 
country as far as possible ; and therefore it is necessary to hear these 
people, and to see what they have to say from the standpoint of their 
sections. It is a vast problem. 

There are in effect, as you gentlemen undoubtedly know, three great 
classifications: The Official Classification, the Western, and the 
Southern. With those three as a basis of course the work is materi- 
ally shortened, because the arguments have been made to the dif- 
ferent classification committees in making those classifications; and 
that, of course, will assist the labors of the committee immensely. 
But there is a great amount to be done in making those classifica- 
tions uniform; because, in the case of a great many articles, they are 
not the same, and it has led to a great deal of confusion in the rail- 
road business. 

There is a bill introduced by Mr. Esch, No. 15854. I do not 
know whether it is intended that a hearing should be had upon it or 
not. It is a bill for the construction of steel cars within a certain 
time. 

Mr. Esch. I do not care to press it at this time. 

Mr. Paulding. Mr. Buckland touched upon the question of trans- 
porting trains at an average rate of speed of so many miles per day, 
or an average rate of speed of so many miles per hour; and I want to 
emphasize what he said on that point from the railroad standpoint — 
that what would be fair for one railroad would not be fair for another. 
What would be fair for a trunk Une having four or six tracks would 
not be fair for a single-track railroad passing through the mountains. 
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It would be impossible to make a standard for all railroads of the 
country — a standard of average mileage, either of freight or passenger 
trains. It would be impossible to mcie a standard or mileage appU- 
cable even to even one^ road, for the reasons that traffic conditions, 
both freight and passenger, must be met all the time; and although 
it is to the interest of the railroad to run its trains over its own road 
as fast as it can, and get them off the road and make room for others, 
it would be impossible under all conditions to meet a statute which 
says: '*You must run your trains 16 or 17 miles per hour." It 
could not alwavs be done; although in a great many cases, or most 
cases, I think, that average is exceeded, especially bv stock trains. 

I have a letter here wmch I will not read, but which, with the per- 
mission of the committee, to save time (it is rather long) I will file 
with the stenographer, relating to House bill 17291 — the bill relating 
to end sills and ladders and safety appliances. 

(The letter referred to is as follows :) 

New York Central Lin^s, 
Motive Power Department, 

Grand Central Station, 

New Forifc, March 6, 1908. 
Mr. C. C. Paulding, Solicitor. 

Dear Sir: In accordance with your request of February 24, we have considered 
carefully the copy of the bill H. R. 17291, which was attached to your letter, and our 
criticisms of the bill are as follows: 

That part of the bill which relates to cars being equipped with safe and serviceable 
ladders, sill steps, running boards, and handholds, and tne part of the bill which relates 
to locomotives being equipped with secure handholds on both front and rear, and a 
secure step and a secure ana suitable handhold on each side of tender at gangway, are 
entirely fulfilled by our present equipment, and such requirements will not produce 
any hardships or inconvenience or additional cost over present conditions unless the 
Interstate Commerce Commission, in fulfilling the conditions in section 2 to the effect 
that they shall fix the location and the manner of application of ladders, sill steps, 
running boards, and handholds, change these things from what and where they are now. 
If the Commiseion do change them we shall not have time to chanige the equipment. 
We do not anticipate, however, that the Commission would make any changes; because 
our equipment now corresponds with the Master Car Builders' Association standards, 
and these standards have been accepted heretofore by the Commission. Also, we 
have been working for some time in conjunction with the Commission on these things. 

We do object very positively to the requirement that after July 1, 1908, all cars 
shall be equipped with automatic air and steam hose couplers. The bill is so loosely 
drawn that it might be interpreted as. requiring steam coupler on freight cars; of 
course this is not the intention of the bill. ' The serious objection is that at the pres- 
ent time we do not know of a satisfactory automatic coupler for air and steam lines 
We have tried four or five of them, and too much trouble has been experienced with 
«ach one. It will be impossible for the manufacturers to make enough couplers to 
equip the cars in the time given, even if there were a satisfactory one; and it would 
be impossible for this railroad to apply such to its equipment if the couplers could 
be obtained. The different makes of couplers will not couple together, and it is 
necessary that such couplers couple one witn another on accoimt of the general busi- 
ness conditions which require the general interchange of cars. 

There is at present a committee of the Master Car Builders' Association working 
upon standard dimensions for these couplers; and the use of the couplers can not 
begin until such standards are adopted so that one coupler will couple with any other. 
All the couplers now being tried are patented; and if the Commission should urge 
any particular one, the railroads would be placed at the mercy of the one manufac- 
turer, and the time when a suflicient number of couplers could be had to equip all 
the cars would depend upon the production capacity of one company. 

If the adoption and application of an automatic coupler is rushed, we may very 
easily get into a condition which will be very dangerous for the public in general, 
and for the trainmen, and cause many delays to freight and traveling public, and 
seriously affect business in general. 

Yours, truly, J. F. Deems, j 
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Mr. Stevens. Did you file the decision you were showing me? 

Mr. Paulding. I will do so. 

Mr. Stevens. I wish you would. It might be of some benefit to us. 

Mr. Paulding. The decision to which Mr. Stevens has referred is 
a decision to which I called his attention in regard to the Townsend- 
Fulton bill. It is the case of Jewett v. The Chicago, Milwaukee and 
St. Paul Railroad Company (156 Fed. Rep., 160), decided last fall 
by, I think, Judge Lanning, in one of the western districts. I have 
here a short summary of the case. 

(The summary above mentioned is as follows :) 

In the matter of Senator Fulton's bill, which practically prohibits an advance in 
freight charges without a hearing before the Commission. 

The Commission in their report for 1907 say, with reference to this question: ** Cer- 
tainly there ought to be some tribunal to which shippers can appeal, with authority, 
if such course seems best, to prohibit the advance or the change until the general 
question can be considered * * * We therefore recommend that when an 
advance in rates or a change in regulation or a practice is attacked hy complaints ta 
this Commission the Commission shall have the power, in its discretion, after notice 
to and hearing of the parties, to prohibit the taking of effect of the advance or change 
until the matter has been finally heard and determined." 

In the case of Jewett against C., M. & St. P. Rwy. (156 Fed. Rep., 160) the carriers 
had given notice as required by the interstate-commerce act that at the e^^piration of 
thirty days from the tune of giving the notice certain rates would, be restored to an 
old level; namely, advanced. A complaint was filed before the Interstate Commerce 
Commission complaining of these rates, and a preliminary injunction obtained from 
the circuit court of Soutii Dakota. The matter was submitted to the court upon the 
pleadings and stipulated facts, and the court decided that it had jurisdiction of a suit 
to enjoin a railroad from putting into effect a proposed rate, either as unreasonable, 
unjust, or discriminatory. They denied the injunction, however, upon the grounds 
that the matter was before the Interstate Commerce Commission, and that if the court 
should enjoin the putting into effect of the rates there would be no sidvanced rates in 
effect, ana the Commission would be without power to determine their reasonableness 
or lawfulness. The relief asked for was that the court enter a final decree enjoining 
the defendants from putting into effect the proposed rates complained of until the 
Interstate Commerce Commission decided the controversy arising upon the complaint 
filed. 

In this case it clearly appears that if a proposed advance in rates should seem to a 
court to be unreasonable or discriminatory, or in violation of any of the provisions of 
the interstate-commerce act, the court would assert its jurisdiction, and upon a proper 
prayer for relief and a proper showing that the complainant's business would be inju- 
riously affected, would grant the injunction. 

A snipper, therefore, nas a perfect remedy provided he can show adeqtiate reasons 
for invoKing that remedy. 

By the aoove bill ana kindred ones it is proposed to practically confer upon the 
Commission the powers of a court of equity, without forcing the complainant to bring 
himself within tne rules which he must observe if he went into one of the equity 
courts as now established. The Commission has no rate-making power. Its power 
is to fix what would be a reasonable maximum rate if, after hearing, it decides that 
the rate in effect is unreasonable, and there must be in existence a rate actually 
charged and collected before the Commission has jurisdiction. It would be better 
to actually give them the rate-making power in the first instance than to permit them 
to say that any one shipper can by a simple protest prevent a carrier or carriers from 
increasing its or their rates. 

Mr. Paulding. There are a number of other decisions cited in 
that case, supporting the proposition that a court of equity has power 
to enjoin an unreasonable and discriminatory advance in rates upon 
a proper showingbeing iiiade. 

Mr. Stevens. Does that include those cases from Washington and 
Montana as to lumber rates? 

Mr. Paulding. I have not a reference to the case. 

Mr. Stevens. There are two or three of those. 
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Mr. Paulding. There are two or three of those, and I have not a 
reference to them. The last time I saw Mr. Holden, who represents 
one of those roads, I asked him if they had yet been reported, and he 
said they had not. I have not seen them. He had no citation to 
give me. If, however, I can find one, I shall be glad to file it with the 
committee. 

Mr. Kennedy. You have not seen the full text of the decision, 
have you — or have voii ? 

Mr. Paulding. The decision which I had here? Yes, sir; I have 
the full text of that. 

Mr. Kennedy. The court does not discuss the question of the 
status of the man bringing that action? 

Mr. Paulding. Thev omy discuss it in this way, as I recall — I have 
not read the decision for some little time, but the court decided that 
simply on the affidavits presented by the complainant in that case 
he aid not really show an equity case; that is, that irreparable injury 
would be done to his business if the rate should go into effect. 

Mr. Kennedy. He would not have an actionable status before the 
rate goes into operation? 

Mr. Paulding. I think they say (I will not absolutely say, because, 
as I say, it is some time since I have read that, but I think they say) 
that if a complainant shows that irreparable injury will be done to 
his business by the going into effect of this rate, the court of equity 
has power to enjoin them for that reason, and they cite a number of 
decisions, which I have not here, to support their contention in that 
behalf. 

(The committee thereupon took a recess until 2 o'clock p. m.) 

after RECESS. 

(At the expiration of the recess the committee resumed its session, 
Hon. Irving P. Wanger in the chair.) 

STATEMEIfT OE S. H. COWAIf, ESft., Olf BEHALE OE THE AMERI- 
CAN LIVE STOCK ASSOCIATIOir AND THE TEXAS CATTLE 
RAISERS' ASSOCIATION. 

Mr. Cowan. Mr. Chairman and gentlemen of the Committee: I 
do not wish to repeat in the record what I have said at the previous 
hearings upon the Smith-Culberson bill. No. 13841, except m so far 
as it may become necessary to reply to what has been said on behalf 
of the railroads. ^ 

Before proceeding more specifically to reply to what has been said 
in opposition to the bill, I wish, however, to call attention to a matter 
that IS more nearly personal than affecting the merits of the bill. 

When I was before the committee in the outset, I stated that I had 
agreed with the attorneys representing the railroads in Texas for the 
enactment of substantially the same measure by the legislature of 
the State of Texas. I did not at that time have a copy of it; but I 
have a copv now that I desire, if the committee will permit, to file 
as a part or my remarks. 
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(The copy of the bill above referred to is as follows:) 

An Act to define the duties of the railroad companies with respect to the furnishing of cars for ship- 
ment of freight, the interchange of cars as between each other at junction points, and to promptly 
receive ajid transport and deliver cars loaded with freight and exchange cars with connecting Imes . 
and otherwise to define the duties of the railroad companies with respect to the transportation of 
freight, and the exchange and delivery of cars at junction points, and to define abuses of railroad 
compajiies with respect to the matter of furnishing and exchanging of cars in the transportation of 
freijmt, and to empower the railroad commission of the State of Texas to-correct such abuses, and 
to fix rules and regulations with respect thereto, and to fix penalties for the disobedience of such 
rules and regulations, and failure of duty on the part of the railroad companies. 

Sbction 1. That it is hereby declared to be the duty of every railroad company 
operating a line of railroad within this State to provide sufficient tracks, switches, 
sidings, yards, depots, and other facilities for receiving and delivering freight, motive 
power, cars, and all other needful facilities and appliances to enable it with reason- 
able dispatch to perform all of its duties as to all traffic which with ordinary foresight 
and diligence could be anticipated as a common carrier, and to furnish all necessary 
and suitable cars and vehicles of transportation for all freight offered or tendered or to 
be offered or tendered to it for shipment within a reasonable time after demand there- 
for made by any shipper of such freight, and to supply within a reasonable time at its 
station or stations, spurs, sidings, switches, or other places at which it receives freight 
for transportation, and from which such shipper gives notice to such railway com- 
pany that he desires to ship such freight, at the time designated by the shipper, where 
that is within reasonable time, sufficient suitable cars in which to load the same, and 
as to all services to be performed within the limits of this State, as to such freight and 
cars to transport same within a reasonable time to destination when destined to a point 
upon the line of such railroad receiving such freight, and if destined to a point beyond 
the line of such railroad, then to transport and deliver within a reasonable time such 
freight in sucli loaded car or cars to the connecting carrier forming any part of the 
route over which such shipment is made or to be made for the purpose of transporta- 
tion by such connecting carrier on to the destination of such freight, or for delivery 
by it to the connecting line or lines forming any part of the route over which same is to 
be transported to its ultimate destination; and it shall likewise be the duty of each con- 
necting line of railroad engaged in such transportation, as to all such service to be 
performed, as to all such freight and cars in which the same is carried within this 
State, to receive and transport within a reasonable time such loaded car or cars offered 
or tendered to it, if in suitable condition for movement, and deliver the same at the 
destination thereof, if destined to a point upon its line of railroad, and if destined to a 
point beyond its line of railroad, then to its connecting carrier forming any part of the 
route over which such car or cars are to be transported, subject to the same duties and 
obligations as if such freight had originated upon such line of railroad : Provided, That 
where such freight forms less than a carload, or where it may be necessary to unload 
the same because of any accident or injury thereto, or to the car in which the same is 
being transported or where such freight is unloaded at the request of the shipper en 
route, or where by reason of any accidental or unavoidable cause, or in order to com- 
ply with any law or regulation provided by law, such freight is unloaded, or it is rea- 
sonably necessary to do so, or where it is for any other reason necessary to unload such 
freight in order to forward, or before it can be forwarded, in any of such cases other 
suitable cars may be supplied: Provided, That as to freight carried wholly within this 
Sta,te the railroad commission of Texas shall have power, and authority is hereby vested 
in it, to make all needful rules and regulations for unloading cars at junction points 
or otherwise forwarding cars, furnishing cars for forwarding or reloading and the 
exchange of cars, and forwarding of such freight in the same or other cars: Provided 
aho. That whenever, by reason of any accidental or unavoidable cause which can not 
be reasonably provided, against by the use of reasonable foresight or diligence such 
railroad company fails to so furnish cars, and shall use reasonable diligence to do so 
promptly after the happening of such accidental or unavoidable cause, it shall not 
on account of such failure be liable to the penalties of attorney's fees or as otherwise 
herein prescribed. But nothing in this act shall in anywise affect the right or remedy 
of any shipper or other person as same may exist at common law or under any statute 
to recover on account of failure, delay, refusal to furnish cars for transportation of any 
freight, or other failure to perform any other legal duty, nor to anywise exempt any 
such railroad company from any of the provisions of the statutes of this State or other 
duties imposed by law. 

Sbc. 2. That for the purpose of facilitating the movement, preservation, and ex- 
change of freight, it shall be the duty of every railroad company in this State whose 
line of railroad connects with the line of any other railroad company in this State 
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to exchange at such connecting or junction points the loaded and empty cars used in 
or for the transportation of freight carried upon such lines of railroad forming any 
part of the route over which such freight is carried or to be carried; and it shall be 
the duty of any such railroad companies forming any part of the through or joint 
route over which any freight is earned or to be carried, or having or participating in 
the joint rates on which such freight is carried or to be carried, on demand of any 
such connecting line delivering to it any such loaded car or cars of freight at junction 
points within tnis State, to furnish to such delivering line within a reasonable time 
after such loaded cars are so received at such junction point in this State, as many 
cars suitable for the carriage or transportation of similar freight as may be so delivered 
to it loaded by such connecting line; and upon the demand of the owner thereof, 
or the railroad company entitlea thereto, or to the use thereof, it shall be the duty 
of every such railroad company so receiving the cars of another to return the same at 
the place where they are received, or at such place as may be by said railroad agreed 
upon, within a reasonable time after demand therefor; and, as to cars exchanged in 
transporting freight wholly in this State, within the time and according to the rules 
and regulations prescribed by the railroad commission of Texas. 

Sec. 3. The railroad commission of Texas is hereby authorized and empowered, 
as to all freight carried wholly within this State, and the cars used therefor, to make and 
establish all needful rules and regulations, general or special, wMch may be different 
according to the circumstances and conditions to different railroads and localities and 
for different kinds and classes of freight and cars, providing for the time, place, and 
manner of demanding cars for or giving notice of shipment of such freight, and the 
time, place, manner, and order in which the same shall be furnished to shippers for 
the purpose of shipping freight between points in this State; and to prescribe rules and 
regulations for the furnishing, exchanging, and interchanging oi cars loaded and 
empty by railroad companies as between each other; the time, plac§, terms, and 
conditions upon which such cars shall be furnished, an^ such interchange shall be 
made; and in the absence of an agreement of such railroad companies, the reasonable 
compensation to be paid by such railroad company for the use, loss, injury, or destruc- 
tion of the cars of another railroad company in the transportation of such freight; 
the time within which, and the manner by which railroad companies shall give notice 
or make demand upon each other for cars to be furnished by one railroad company 
in exchange for loaded cars or to have its cars returned, the reasonable free time to be 
allowed the shipper for the loading of such car or cars without incurring liability for 
demurrage, the free time which shall be allowed to the shipper or consignee in which 
to unload such freight without incurring any liability for aemurrage; a schedule of 
reasonable demurrage charges, reciprocal or otherwise, for the use of cars, irrespective 
of damages or penalties herein provided, which may be different for different railroads 
and different traffic and localities, to be paid by shippers for the detention or use of 
cars, either in loading or unloading, or by the railroads for failing in a reasonable 
time to furnish cars or to make delivery of loaded cars, subject to the penalties and 
damages herein provided, and the rules and regulations with respect tnereto. Said 
commission, whenever it may deem same necessary in order to secure the prompt 
transportation of freight and preservation of the property, shall be authorized to pre- 
scribe the minimum speed at which freight shall be moved when being transported 
between points within this State, including the time for transfer and delivery as 
between connecting railroads. 

It shall be the duty of every such railway company to conform to all of the rules 
and regulations of the commission, made in accoraance with this act, and the fsdlure 
of any such railroad company to observe the rules and regulations of the commission 
or to comply with the provisions hereof as to freight carried wholly within this State ^ 
.shall be deemed an abuse subject to correction by the railroad commission of Texas, 
and shall subject such railroad company to the penalties hereinafter provided. 

Sec. 4. That every railroad company which, in violation of any of the provisions 
of this act, shall fail to furnish any car or cars for the shipment of any freight within 
a reasonable time, or in case of the shipment of freight between points when within 
t]jis State then within the time prescribed by the railroad commission of Texas, in the 
event it shall prescribe the time by rules or regulations as provided for herein, and if it 
shall fail to do so then within a reasonable time, or shall fail to receive and forward any 
loaded car or cars or to exchange cars as provided for herein, shall be liable to the 
shipper or other person injured or damaged thereby for all such injury and dama^ as 
may result to such shipper and all special damages of whidi such railroad company 
had notice at the time of the shipment, or which shall occur after written notice thereof, 
and shall be liable in addition thereto for an amount equal to a reasonable attorney's 
fee in case suit is brought for the recovery of such damages; and in case of the £ailure or 
refusal to so furnish within a reasonable time any car or cars for the shipment of live 
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stock, ^een fruit, vegetables, or other perishable freight, such railroad company, for 
such feiilure to furnish such car or cars within a reasonable time, shall be liable to tiie 
shipper for the damage, caused thereby and a reasonable attorney's fee in case suit is 
brought to recover the same. That every railroad company whicn shall fail to furnish 
cars or to exchange as required by the provisions of this act, or by the rules and r^^- 
lations of the railroad commission as provided for therein, shall be liable to the railroad 
company injured thereby for all such damage as may result to it, and in addition 
thereto to an amount* equal to a reasonable attorney's fee in case of suit brought for the 
recovery of such damages. 

Every railroad company using cars of another railroad company, or which have been 
delivered to it by such railroad company, shall be liable to the party entitled thereto to 
pay for the reasonable use and hire thereof and for injury or damage thereto or destruc- 
tion thereof while in its possession or under its control for the amount of such injury; 
and in case of cars in the shipment of freight between points wholly within this State 
the amount for the use or hire thereof may be prescribed by the railroad commission of 
Texas, except where the owners of such cars and such railway companies agree upon 
such compensation, in which case the amount so fixed shall govern. And where any 
such railroad company or owner of any such car or cars shall be dissatisfied with the 
amount fixed by the commissioii for such use, -hire, loss or destruction or damage to 
such car, or where the railroad company liable therefor shall fail to pay for the same, 
the railroad company or person entitled thereto, or which is liable for the use, hire, loss^ 
injury, or destruction of such cars, shall be entitled to establish the reasonable value 
thereof in a suit brought in any court of this State having jurisdiction of the parties, 
and of the amount in controversy, and such court shall render such judgment as to it 
shall seem just and reasonable: Provided j That no railroad company shall be compelled 
to furnish its own cars to any other railroad company which is insolvent, except upon 
reasonable security furnished to it to protect it from loss or damage to or destruction of 
such cars and compensation for the use thereof, and in no event shall any railroad com- 
pany be required to furnish any cars to any connecting line except to exchange for 
other cars reasonably suited for the transportation of freight. 

Sec. 5. That every railroad company which shall willftiUy or by its own gross negli- 
gence, or by the gross negligence of its agents having charge and management of the 
manner for furnishing cars, fail or refuse to furnish or exchange cars as herein pro- 
vided for, or to transport or deliver the same within the time prescribed by the Com- 
mission as to freight carried between points wholly within the State, or if not so pre- 
scribed, then within a reasonable time, shall, in addition to the other liabilities herein 
Srovided for, forfeit to the State of Texas for each of such violations not less than one 
ollar nor more than one hundred dollars for each offense; and each day of such fail- 
ure or neglect as to each car which it by such willful or gross negligence shall fail or 
refuse to furnish or exchange shall be treated as a separate offense; such penalties to 
be recovered at the suit of the attorney -general of the State of Texas in the court having 
jurisdiction of the amount at Austin, in Travis County. 

By the term ''shipper" as herein used is meant any person, firm or corporation 
tendering freight for shipment, and any consignor or consignee, or the assignee of any 
bill of lading or other person, firm, or corporation having the right of a consignor or 
consignee. 

Sec 6. It shall be deemed prima facie a reasonable time within which to order 
cars that any shipper shall give written notice thereof to the station agent at the place 
of shipment, or in his absence to the nearest station agent of the railroad company to 
which such application is made, three days before such shipment of five cars or Ifess, 
and five days for less than ten or more than five cars, and eight days for ten cars or 
more; and it shall be the duty of the railroad companies to furnish their station agent 
with printed blanks upon which shippers may make application for their cars. 

Provided, that nothing in this act shall be construed to exempt any railroad com- 
pany from its obligation to furnish cars for shipment without such written notice, 
but it shall only be subject to the penalties of this act for failure to furnish cars to 
shippers where notice thereof shall be given in writing, or in case of shipment of 
freight wholly between points in this State, then in accordance with the rules and 
regulations of the railroad commission of Texas. 

Mr. Cowan. To my astonishment, after the hearing in the Senate 
committee in the first instance, and, at a subsequent meeting of the 
subcommittee, Mr. Gardner Lathrop, the general solicitor of the 
Santa Fe Railway Company (or rather the Santa Fe System) filed a 
telegram from Mr. J. W. Terry, of Galveston, denying that any such 
agreement had been made on the part of himself and Judge Stedman. 
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who were the attorneys rejjresenting the railroads, as I had stated, 
before the conference committee of the house and senate of the Texas 
legislature, when the bill was, as I stated, agreed to and reported out 
and passed (I suppose I stated) without objection. It was without 
objection so far as 1 knew. I did not like to have my standing before 
this committee or the Senate committee challenged by that sort of a 
statement; and it was owing practically to that, and not to the merits, 
that I state the circumstances that attended the adoption of the 
Texas law known as senate bill No. 52, a copy of which I have just 
handed to the stenographer. 

Just toward the close of the session of the legislature at Austin 
last spring, two or more bills were under consideration, and had been 
for some considerable time. Those facts I simply knew by news- 
paper reports. Not long before that the Supreme Court of the United 
States had held that the Texas statute which provided for a penalty 
of $25 per day for the failure of a railroad to furnish cars where the 
shipper gave written notice six days before he desired to ship them, 
and where he deposited one-fourth of the freight, or $25 per car, 
perhaps, was unconstitutional as a regulation of interstate commerce. 
That was held by a divided court, and the ground upon which that 
decision was rendered was that the legislature, in the exercise of the 
poUce power of the State with respect to the matter of suppl3dng 
cars for the shipment of freight loaded in the State, could not enact 
a statute which would regulate the loading of freight for interstate 
commerce, unless that statute were reasonable. They held that 
because the statute did not except accidental and unavoidable 
causes, and did not ,give any latitude whatever in cases of such enor- 
mous demands for cars that the railroads could not, in the exercise of 
reasonable diligence, be expected to provide for them, on that account 
alone the statute was in unreasonable restraint or regulation of inter- 
state commerce; and anyone who will read the decision will see it. 

Mr. TowNSEND. Of interstate commerce? 

Mr. Cowan. Yes, sir; by a State legislature. 

Mr. TowNSEND. Oh, yes. 

Mr. Cowan. And anyone who will read the decision wui seje that 
the Supreme Court in effect held that the State legislature may enact 
a reasonable law to provide for the furnishing of cars, but the courts 
will determine whether it is within the pouce power of the State 
by the fact, to be found by the court, as to whether the law, on its 
face, is a reasonable enactment. 

The court of appeals of Texas had held the act applicable as well 
to interstate shipments as to State shipments; and during that time 
we were having comparatively little difficulty in all those cases 
where the deposit was made and the demand made in writing. In 
a few instances, comparatively few, the penalty had been sued for 
and collected, and almost uniformly when the deposit was made the 
cars were furnished. After the Supreme Court neld that the law 
itself was unconstitutional so far as it regulated interstate com- 
merce, saying nothing with respect to the validity of the statute 
respecting intrastate shipments, the court of appeals held that if 
the statute was unconstitutional as to interstate shipments, being so 
interwoven and applicable alike in its terms to both State and inter- 
state shipments, it would be invalid as to the State shipments, 
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wholly on account of the fact that the Supreme Court of the United 
States had held it unconstitutional respecting interstate shmments. 

A writ of error was granted by the supreme court of Texas from 
that decision, and it held that no such results followed from the 
decision of the Supreme Court of the United States. But it did not 
hold that until after the action of the legislature in passing the bill 
I am about to speak about. So the case was pending in the supreme 
court of Texas at the time this bill which I have just handed to the 
stenographer was pending before the legislature. These bills which 
had been introduced in the legislature were introduced because of the 
fact that the court of appeals had held that statute void as to intra- 
state commerce, based upon the theory that being void as to inter- 
state commerce it must also be void as to intrastate commerce, be- 
cause, as I say, they could not sep^,^ate the provisions of the statute. 
But that was subsequehtly held to be erroneous. 

The bills which had been offered in the legislature were, first, a 
bill offered by Mr. Bryan, if I remember correctly, which might be 
called drastic in its nature; and a substitute offered by a man by the 
name of Nevin. The two in common parlance were supposed, the 
one to represent the public, and the other to be very friendly to the 
railroad mterests. There was, as I heard, a considerable lobby 
maintained at Austin. At all events, I saw a large number of raihoad 
attorneys there, and there was no question tnat they were there 
looking after the interests of the railroads, as they had a right to do, 
and as to which there was no controversy. 

Seeing that some law was going to be passed upon the subject, and 
desiring one which would regulate interstate carriage so far as fur- 
nishing cars was concerned for the shipment of live stock, I drew the 
bill to which I have just referred, and took it down to Austin just at 
the close of the session.' I met Judge Stedman,who has always been 
a friend of mine, and Judge Terry, who has likewise always been a 
friend of mine — at least, I have been a friend of theirs, and I think 
they are friends of mine — and told them frankly what I was endeav- 
oring to do. I said that I did not believe in the principles of the bill 
proposed bv Mr. Bryan, and that the substitute proposed by Mr. 
Nevin would furnish us no relief, and therefore t wanted to get up 
a reasonable bill and see if we could not agree on it. I had prepared 
the bill in advance ; but there had been some corrections made, because 
it was very difficult to draw it so that.it would apply to interstate 
commerce and not be subject to the objections wnich the Supreme 
Court of the United States had pointed out in the case I have men- 
tioned. I had the stenographer of the Texas commission copy the 
bill, furnish a copy to some of the commissioners, and furnish a copy 
each to Judge Stedman and Mr. Terry, by their request, about noon. 

We met again at Commissioner Colquitt^s office about 4 o'clock in 
the afternoon. There were present the representatives of the Grain 
Dealers' Association of Texas, Mr. Dorsey, and the representative of 
the Fort Worth Traffic Bureau, Mr. Pawkett, and together the five of 
us had a conference over the bill. There were several points in the 
bill where Mr. Terry and Mr. Stedman had made objections. In so 
far as I reasonably could do so, I admitted those objections, and the 
corrections were made accordingly. Then we announced — I do not 
know that it was before that committee, but late in the evening, just 
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as the House and Senate were adjourning — we announced to the chair- 
man of the conference committee of the House and Senate that we 
would have the bill ready to present to the committee that night. 
We went down town and had our dinner, and came back and sat 
around a long table in the committee room until about 11 o'clock. I 
was returning home on the 11.30 train. The bill was gone over sec- 
tion by section. Possibly some little changes were made in it before 
the committee, and it was handed to Judge Stedman to write the 
repealing clause; because they wished to have an express repeal of the 
act that I have mentioned, the validity of which was pending before 
the Supreme Court. I was told by Mr. Carswell, who was on the con- 
ference committee and a lawyer in my town, that when thev came in 
with the repealing clause it repealed other statutes than the one in 
question, on account of which he requested that the repealing clause 
be stricken out; and the bill passed without the repealing clause, 
relying upon the fact, as I had contended, that by implication it neces- 
sarily repealed all acts in contravention of it. And the bill was 
passed, so far as I know, without any objection whatever. 

I thought that constituted an agreement upon the bill. I make 
that statement in defense of what I said here, and in view of the fact 
that it has been charged that I was entirely unwarranted in stating 
that they agreed to the bill. The expression in the letter filed by 
Judge Terry is that he did not agree to the enactment of the legisla- 
tion. I was only speaking of the fact that we agreed on the bill before 
the conference committee. 

Here is what Mr. Carswell, a member of that committee, said in 
answer to a letter I wrote him, just to know what he recollected 
about it. His reply is dated on the 6th of April, directed to me, 
and received here. It is in such bad handwriting that it is hard to 
read, and I guess I had better read it. (Reading:) 

Decatur, Tex., April 6, 1908, 
Hon. Sam. H. Cowan. 

Dear Sir: Your letter recent date to hand, referring to the bill of which you speak. 
I was a member of the conference committee on the part of the House, and took an 
active part in the preparation of the report that was adopted. My distinct recollection 
is that a number of the railway attorneys, including Judge Terry and Judge Stedman, 
were present and participated in the discussions of the committee; and the result 
was an agreement, all round. You prepared the report and it was gone over carefully 
by the committee and these attorneys, and certain changes made and fully agreed 
upon; and Judge Stedman was selected by the representatives of the railways to 
prepare the repealing clause. It was my understanding at the time that the report 
was entirely satisfactory to the railways. 

, Respectfully, etc., R. E. Carswell. 

Mr. Dorsey, of the Texas Grain Dealers* Association, writes the 
following, directed to me. (Reading:) 

Fort Worth, Tex., April 6, 1908 
Hon. S. H. Cowan, Washington, D. C. 

Dear Sir: On returning to the office I find your letter asking me to write you my 
understanding of the attitude of Messrs. J. W. Terry, general attorney for Santa Fe, 
and N. A. Stedman, geneial attorney for 1. and G. N. Kwy. Co., on what is known as 
senate bill No. 52, which refers to demurrage and movement of cars in Texas, as per 
the inclosed copy, and I desire to advise that, working in the interest of the association 
I have the honor to represent, in connection with Mr. U. S. Pawkett, of the Fort Worth 
Freight Bureau, and with yourself, representing the Cattle Raisers' Association, we 
held a conference with these gentlemen, and with some suggested changes of the bill 
you had prepared these gentlemen agreed to accept the same. 

On that night the free conference committee of the senate and house met. Messrs. 
Terry, Stedman, Pawkett, you, and myself met with the committee and discussed 
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this draft made by you, and agreed to by these gentlemen, and with a few suggested 
changes in the wording by the committee the bill was agreed to and passed in the 
form as per the inclosed copy. 

Trusting this is in accordance with your understanding and is in accordance with 
the facts as I understand them, I remain, 

Yours, very truly, H. B. Dorset, Secretary. 

Mr. Pawkett writes me: 

Fort Worth, Tex., April Sy 1908. 
Hon. S. H. Cowan, City. 

Dear Judge Cowan: Replying to your letter 2d instant in re Culberson-Smith 
bill, I am somewhat surprised at the statement telegraphed by Judge Terry to Britton 
& Gray, attorneys at Washington, regarding the bill passed by the tnirtietn Texas leg- 
islature defining the duties of railroads with respect to furnishing and exchanging 
cars, etc. 

Mr. H. B. Dorsey, secretary of the Texas Grain Dealers' Association, and myself had 
been in Austin several days endeavoring to defeat the passage of two very objection- 
able bills, one in the house and one in the senate, for which the bill which is now a 
law was substituted, and neither of which bills had passed either house. 

On your affival in Austin you drafted the bill which, as amended, is now the law, 
and after you had completed the draft of the bill a conference at which were present, 
besides you and myself, Mr. Dorsey, Hon. J. W. Terry, of the G. C. and S. F. Rwy., and 
Hon. N. A. Stedman, of the I. and G. N., lasting almost an entire afternoon, was held 
in the office of Commissioner Colquitt, and the bill, as drafted by you, gone over sec- 
tion by section,, and, after incorporating various changes suggested by different parties 
to the conference, was agreed upon and presented to the free conference committee 
the same evening. 

During the progress of the free conference, at which both Judge Terry and Judge 
Stedman, representing the railroads, were present, the bill as drafted was gone over 
again section by section, various changes being made. 

I am sure it was the understanding of everyone present that the bill, as agreed upon 
in this free conference, was satisfactory to all interests, it certainly bein^ agreed to by 
myself, representing the commercial interests; by Mr. Dorsey, representing the Texas 
Grain Dealers' Association, and yourself, representing the live-stock interests; and I 
distinctly understood both Judge Terry and Judge Stedman to agree thereto as repre- 
senting the railroads. 

You will recall that both the senate and house- members of the free conference com- 
mittee so understood it, and took separate votes on the bill as agreed upon, and which 
resulted in agreement to report same to both houses of the legislature, which was done, 
the bill being passed without any change whatever, as reported by the free conference 
committee. 

Yours, very truly, iJ. S. Pawkett, 

Secretary and T. M. Ft. Worth Freight Bureau. 

I will have to beg the committee's pardon for taking up time in 
that matter; but I do not propose to be placed in the attitude of 
having made a statement before an important committee of Congress 
that is not true. These gentlemen have simply forgotten what took 
place. Those are the things that happened. Whether or not they 
mentally agreed to the passage of the bul is unimportant in this case; 
but it is important to me, as I have been before this, committee, to 
show by gentlemen present what they understood the facts to be. 

There have been a great many errors committed by gentlemen 
addressing themselves to this bill who do not understand its provi- 
sions. They have spoken to subjects which the bill distinctly pro- 
vides for, where they have assumed that the bill did not do so. 
There are many objections made which on a proper understanding of 
the bill are met by that fact, and it will not serve any useful purpose 
for me to take up the time of this committee in attempting to point 
out in detail the various statements of each of the witnesses or those 
who have appeared for the railroads, and to answer them separately. 
It would take too much time, and I shall content myself more par- 
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ticularly with referring in a general way to the sort of errors which 
have been committed. 

It has been stated by some of the gentlemen representing the rail- 
roads, some before the Senate committee and some before this com- 
mittee, that no relief of the sort demanded in this bill is needed. I 
wish to call the committee's attention to some statements made by 
Mr. Peabody, the statistician of the Santa Fe Railway. Mr. Peabody 
says, at page 138 of the report, in answer to a question by Mr. Esch: 

As I say, we favor the live-8tx)ck interests much more than they deserve. 

That is the reason we need most seriously a law which shall define 
what the duty of the railroad is to the shipper. If the railroad 
believes that it is giving more service, better service, to the Uve- 
stock shippers than the live-stock shippers deserve, we need not 
expect an improvement in the service. Now, Mr. Peabody did not 
know what he was talking about. He has nothing to do with the 
operation of the railroad, absolutely nothing; and Mj\ Gorman, 
who represents the traffic department, and Mr. Kendrick, the vice- 
president in charge of operations, would spurn any such language. 
They would not be actuated by any such feeling or motive, and I do 
not charge the Santa Fe Company with being responsible for any 
such statement as Mr. Peabody there made; but the fact that some 
of the representatives of the railroad feel that way about it ought 
to lead any of us to know that the shipper needs somebody to define 
what it is that he has a right to expect for what he pays. It was 
stated by Mr. Turner before the Senate committee, I do not know 
whether he appeared before the House or not, that the statements 
that had been made before the Senate committee respecting the 
character of service furnished by the Santa Fe Railroad Company 
over that part of the line he is in charge of operation, 500 miles from 
Higgins to Pecos, Tex., and down through New Mexico, were excep- 
tional cases, and that as a rule they furnished cars and furnished 
transportation. He also stated, and Mr. Peabody also referred to 
that, that there was an association of live-stock owners in the Pan 
Handle of Texas who had made no complaint with respect to the 
rates or the service. 

I am perfectly familiar personally with the whole situation respect- 
ing the matter mentioned by each of them, and will say that the Pan 
Handle Association has never taken any part in any matters of pub- 
lic affairs. No member of this committee or of the Senate committee 
ever heard of any of them, or anybody representing them, appearing 
before the House or Senate committee in favor of the rate bill; yet 
they were all in favor of it. The gentlemen who meet in that asso- 
ciation and who are members of it or, to a considerable extent, mem- 
bers of the cattle raisers^ association of Texas — some of them are mem- 
bers of the executive committee of the cattle raisers' association of 
Texas, notably, the president of that association, the Pan Handle; 
and for Mr. Turner and Mr. Peabody to assume that the statements 
we have made are untrue with respect to the character of the service 
is entirely unfounded. 

I wish now to refer the committee to a statement, which I referred 
to when I was before this committee heretofore, made by Mr. Low, 
the general attorney of the Chicago, Rock Island and Pacific Rail- 
way, who attended the hearings of the Interstate Commerce Commis- 
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sion held by Commissioner Prouty at Amorilla, Tex., in the center 
of the Pan Handle, where the home of this association is, that these 
gentlemen speak of as not being in favor of providing for furnishing 
cars. Mr. Low heard the testimony of the witnesses, and came 
down to Fort Worth in a special car in the same train with Judge 
Prouty and myself, and attended the hearing at Fort Worth on the 
same subject. Here is what Mr. Low said — by way of parenthesis, 
I may say that Mr. Peabody was not there and did not know any- 
thing about it, and never knew anything about it,-^ because he was 
never there. Mr. Turner, the division superintendent of the Santa 
Fe, in charge of that road, lived there, his office force is there, and 
his chief clerk testified, and they did now pretend to deny a single 
thing testified to by the witnesses there and reported and filed here 
by me at a previous meeting of this committee During the course 
oi the examination of Mr. Parramore, Mr. Low said 

May it please the Commission, it seems to me that we might as well make the issue 
that naturally arises, that the Commissioners can not fix rates on poor serviv^e. In 
a case like this, where they agreed to furnish cars and did not do it, the law imposes 
the liability. The Commission can not make it any less or any greater. It seems 
to me that this testimony is immaterial. 

Conmiissioner Prouty. I do not think that we ought to hear much testimony as 
to specific instances, but the defendants claim that one reason why these rates ou^ht 
not to be reduced is because the railroads are required to ^ve expeditious service. 
They say that they do, in point of fact, expedite this service. Tne testimony has 
tenaed to show that, in point of fact, the service was not so expeditious as the carriers 
state. To that extent it seems to me that it would be material. 

Mr. Low. It seems to me that the law fixes the liability. The carrier must furnish 
reasonable service or is liable. 

Commissioner Prouty. You insist that you are furnishing. reasonable service, do 
you not? 

Mr. Low. I do not. I do not think we are. 

Commissioner Prouty. What do you say a reasonable service would be? 

Mr. Low. That would depend on many conditions that would apply at different 
places. I do not think any man can contend that the railway lines on particular lines 
we furnishing expeditious service. On some lines we are furnishing excellent service, 
but on these lines I do not think we are. To-morrow we may get our lines in shape 
and furnish good service. Rates are fixed pn the basis of reasonable service. If we* 
depart from reasonable service the law gives a remedy. 

Now, there is Mr. Low^s admission. We have filed heretofore 
evidence of a nmnber of shippers with respect to conditions on the 
Pan Handte lines of the Santa Fe Railway, and the assertion made 
•by Mr. Peabody and by Mr. Turner that the cases which we have 
furnished are simply isolated cases is absolutely a mistake. I would 
not say worse than that. I assume it is not more than a mis- 
take, to show which I desire to file with the committee about ei^ht 
or ten letters from prominent shippers on the Pan Handle line, which 
is the very line that Mr. Turner speaks of and the very line that Mr. 
Peabody is speaking of, to show what the conditions are; and I will 
say to this committee, without taking up your time or burdening 
you, I myself will undertake to say that those conditions are just as 
bad as can be. They will be so just so long as the gentlemen who 
say they are giving us better treatment than we are entitled to have 
a right to say what sort of treatment they will give us. 

The day before I left Fort Worth, Mr. R. W. Johnson, of Kansas 
City, came into my office to inquire what his remedy would be with 
respect to a shipment he had made from Plain View, Tex., the ter- 
minus of a branch line of this same railroad that I speak of, belong- 
ing to the Santa Fe, and here is what happened to him. He bought 
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700 or 800 head of cattle belonging to a range called the ''Curry- 
comb," which goes by the name of Brandts down there, the range 
which Mr. Post has bought, the gentlemen who owns so much of tne 
property in Mr. Townsend's State, and who has taught us how to 
drink postum, and so on. 

When he bought these cattle from Mr. Loftan, the manager of the 
ranch, they went to Mr. Turner, this same gentleman, and Air. Loftan 
had ordered the cars to ship these cattle to market, and they asked 
Mr. Turner if the-order which Mr. Loftan had put in for the cars could 
be turned over to Mr. Johnson, who had bought the cattle, and Mr. 
Turner said that it could be, and he would so consider it, if it was the 
identical cattle that the cars were ordered for. Those cars were 
ordered, to the best of my recollection, the 17th of July, or possibly it 
was the 3d of July — I have two shipments in mind, and I may have 
the dates a little mixed, but it was one of the other — for shipment in 
October. So difficult is it to get cars to ship that, as Mr. Cobum 
testifie'd at Kansas City, a very reliable gentleman who lives there 
and runs a cattle company in New Mexico, who said in December of 
1906, ''I have already put in my orders for shipment of my cattle 
next year." They make shipments in the spring to the northern 
ranges and to Kansas and then shipments in the fall to market, and I 
do not recollect which shipment it was. Mr. Johnson bought these 
cattle, paid for them, drove them to the railroad at Plain View to be 
shippea on the loth of October, and he got there the 14th and notified 
them that he was ready to load. They could not give him any 
information about the cars. He was compelled to hold the cattle 
there, which was some 60 or 80 miles from where he had bought them, 
in insufficient pasturage, as pasturage is always insufficient around a 
loading point, and finally he got cars to ship, according to my recol- 
lection, the 27th of October for part of his cattle, and he got cars on 
which to ship the balance on the 1 1th of November. 

In the meantime a snowstorm came on and, the weather being very 
bad and the pasturage insufficient, the cattle were in very bad con- 
dition, and he landed in the market long after the panic had come 
on, and from all the causes together he lost twenty-nine hundred and 
some odd dollars out of his own pocket of his hard-earned money. 
He was offered $1,000 profit for the cattle at Plain View when he got 
them there, and would not take it. Now, I know that man to be a 
poor man. I know he worked for two years for a commission com- 
pany at Kansas City at $150 a month. I know he borrowed the 
money to buy these cattle. 

Now, gentlemen of the committee, the lines of the Santa Fe Rail- 
way in the Pan Handle of Texas do not own a car. They do not own 
a locomotive. Here is a report published before the Senate com- 
mittee and taken from their annual report to the Interstate Commerce 
Commission. But the Atchison, Topeka and Santa Fe owns all of 
the equipment and furnishes it to them just as it pleases. There are 
concerns at Chicago which own private car line cars to the number 
of about 20,000. The Stable Car Company own about 17,000 cars, 
according to the report which I reaa recently in the register of 
equipment, conunonly called the equipment guide; and those cars 
are leased to the raifroads, and have been for years, on a basis of 
6 mills per mile, unless they have recently changed that rate. The 
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Santa Fe Railway system itself has something over 4,000 stock cars. 
Now, here is an order put in in July for this shipment. The railroad 
company got no more money by moving these cars on the day it did 
move them than they would have gotten had they furnished the cars 
and moved them promptly. 

Now, I can not say whose fault this was, because I do not know; 
but I do say that the man who does business with a railroad company 
which treats him that way ought to have a right to expect of Congress 
to define, at least, what the duties of a railroad company are with 
respect to furnishing the cars. What sense is there in providing that 
a commission shall fix the rates, if the railroad company may give a 
service, or reduce it, if you please, just as it pleases? I undertake to 
say, gentlemen of the committee, that the instance I have given jou 
is an instance of hundreds that are happening all the time. This is 
right up to a recent time, when they said they had cars. 

In the fall of 1906 I went out on the Pecos Valley line of railway 
going to Roswell, N. Mex., and I went with an inspector of shipments 
of cattle, who was working for this Pan Handle Association, whom 
these gentlemen referred to as not having made complaints, and ate 
breakfast with him at the Amorilla Hotel, and he said he wanted to 
see me in regard to the car situation. We went tp Hereford, about 
50 miles aVay, and he stated to me that the conditions were simply 
horrible; that men had been holding cattle there for six weeks and 
two months, and could not get cars and could not fuid out when they 
could get them. Now, that is the line of railroad that has not got a 
car to its name, but the stock of it is every bit owned by the Atchi- 
son, Topeka and Santa Fe, and its officers are all appointed by that 
company, although it maintains a separate corporate existence in 
Texas. 

I got off the train at Hereford, and I saw a number of these cattle- 
men. The train stayed there five or ten minutes, and a number of 
them came along and asked me what they were going to do about it. 
I told them, '^I can't tell you. All you can do is to put in your 
requisition for cars, and then try to hold them responsible for dam- 
ages." They said, '^ That is not doing us any good now.'' One man 
told me that he had driven his cattle for 100 miles six weeks before 
that, and that he owed the bank at Colorado City a note and had a 
mortgage on the cattle and that they had then gone down to such an 
extent m point of flesh that they were not fit to ship to market, and 
he could not renew his note and did not know what he was going to do. 
The result was that he sold his cattle at that station,*and they were 
in such condition that they had to be held over until the next year. 

Now, those are things that I know are happening on this line of 
railroad that Mr. Peabody talked so fluently about, and which Mr. 
Turner says are isolated cases. 

Two or three months ago a man came into my oflSce — and I hoped 
to have had an affidavit from him here on the subject — ^by the name 
of McMillan, who lives at Hereford, and who is a man that buys and 
ships cattle to the market and makes a living that way, but who 
possibly has a little ranch with some pasturage, although I am not 
well acquainted with that. It was on a Tuesday. He said, ^'I have 
been here two days in the yard at Fort Worth with 24 cars of cattle, 
myself and two neighbors. We shipped down here on the promise 
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that we would get cars to Kansas City, but we can not get any cars, 
and this market won't do to sell these cattle on, and I do not know 
what we are going to do." 

I went down with him to the office of Mr. Galbreith, the live-stock 
agent of the Missouri, Kansas and Texas Railway, and by agree- 
ing to waive any claim for damage because of the contention that 
the Missouri, Kansas and Texas had agreed to supply cars on the 
cattle arriving at Fort Worth, he agreed, as he told these gentlemen, 
on account* of personal relations with me, to furnish them the cars 
to ship on to Kansas City, and they did ship the 24 cars. It had 
been nine days from the time those cattle were first loaded at Ama- 
rillo until they reached the Kansas City market and were sold. Mr. 
McMillan told me that he lost $3,000 on the transaction and that 
the other men lost more. I have forgotten the amount. Now, 
here is what had happened to those cattle before that: Those cattle 
had been ready for snipment in the fall of 1906 at Hereford, the very 
time I have told you about passing through there and seeing these 
men, along with a great many others, and they had been unable to 
get cars, and had to hold them over until the next year, and then 
when they got back they went in July and ordered cars from Mr. 
Turner, in charge, of that railroad up there, or who purports to be, 
and they only got, according to my recollection, 5 cars out of the 
total that they ordered. The season got late, and it got up to 
November, with the prospect that they would have to hold their 
cattle over another year, with a chance of their dying during the 
winter. They drove those cattle 50 miles, through lanes mostly, 
to Amarillo to get cars on the Fort Worth and Denver City Railway, 
and ship them by Fort Worth to Kansas, over 300 miles out of the 
way, at an expense of several dollars more per car freight. 

Gentlemen, I could detain you, if you would permit, which you 
ought not to do, all this evening, relating the most outrageous 
experiences that have occurred from the Rio Grande to the Canada 
line. You have heard no stockman who ever appeared before you 
who has not told you of these things. There are pages after pages 
of evidence taken before the Interstate Commerce Commission. 

Mr. TowNSEND. What do the railroads say to that, when you make 
complaints ? 

Mr. Cowan. The Fort Worth and Denver, for example, says, ^'We 
can not furnish you cars, because if we let our cars go off our line, we 
can not get them back. We will furnish you cars to ship to the junc- 
tion point with the Santa Fe, at Amorilla, or at Delhart with the Rock 
Island, if you can get the cars there to load out and ship on.^' If 
you order the cars from the Santa Fe or the Rock Island to be deliv- 
ered at Delhart at the day you expect your cattle to land there, so 
you can take them off the cars and then load them into their cars, 
you do not know whether you are going to get your cars there or not. 
There is no law that we can apply that fixes the time you are going to 
get them. There is no certainty about it. They won't promise you 
the cars at any particular day; and if they do, the chances are ten to 
one they won't oe there on that particular day. Now, imagine your- 
selves in the cattle business, and shipping, as Mr. McKenzie was, as he 
testified here, from Esterline, Tex. 

Mr. TowNSEND.. To get back to that other question, and answer- 
ing that question, as I intended to put it, the cases you have men- 
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tioned, the specific instances where a man drove his cattle 150 miles 
and could not get the cars, it was not the question there of getting a 
car there to connect with some other road, but it was a question of 
getting cars from the initial carrier. 

Mr. Cowan. From what ought to be the originating line. 

Mr. TowNSEND. What reason did they give you for that? 

Mr. Cowan. I did not ask Mr. Turner what the reason was, but I 
can say that I asked Mr. Johnson what excuse they gave for not fur- 
nishing the cars, and Mr. Johnson said that they were furnishing cars 
in the order in which the orders were put in, and that is the only 
reply that they made to him. He so stated to me. 

Mr. TowNSEND. Do you know whether the company did have 
cars that it could furnish ? 

Mr. Cowan. No; it would be impossible for me to know that, Mr. 
Townsend; but I know this, that when we had the law in effect in 
Texas, where you could deposit $25 per car, that it was the rarest 
sort of thing cars were not furnished, and I do not believe there have 
been twenty cases during the several years that that law was in force 
where the penalty was collected. Mr. Pryor stated an instance 
before this committee that he knew of where he had ordered cars for 
an interstate shipment and could not get the cars, and he changed his 
order for cars to ship only to Fort Worth, is my recollection, and 
deposited the money, and the cars were forthcoming. 

The amount of live stock shipped to-day is nothmg like as great in 
proportion to the number of stock cars on the Santa Fe system as it 
was seven or eight years ago. They then furnished the cars. They 
now do not furnish the cars, except as they please, on that Pan Handle 
line. 

Mr. EscH. The business has greatly increased since that time, has 
it not? 

Mr. Cowan. Not in live stock. 

Mr. EscH. It has not. 

Mr. Cowan. No, sir; not in cattle shipments. 

Mr. EscH. Then they have not kept up their cars, according to 
that argument. 

Mr. Cowan. Yes; they have. They have increased their cars very 
largely. 

Mr. EscH. What service do they put them to? . 

Mr. Cowan. To the service of handling railroad material, ties, cord 
wood, posts, lumber, brick, and so forth. 

Mr. EscH. And does that sort of dead freight pay better than' live 
stock? 

Mr. Cowan. No, sir; I don't think it does. 

Mr. EscH. What reasons do they allege, if any, for putting the 
cars to that use, when they are demanded in a better business? 

Mr. Cowan. Some of them claim they do not do it at all. For 
example, Mr. Turner claims they did not load any cars with dead 
freight and had not done so while they were constructing the Pecos 
line cut-ofF. Yet the stockmen testified that they saw a whole train 
of stock cars stand as long as a week with railroad material in it. 

The Chairman. Mr. Buckland would like to ask you a question. 

Mr. Buckland. In view of the memorandum which you filed at one 
of the hearings before this committee of a sort of a brief bv Mr. John 
B. Daish— 
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Mr. Cowan. I do not know anything about that. 
Mr. BucKLAND. There is a question of law I would like to ask you 
about. In No. 7 of his brief Mr. Daish said: 

It needs, however, to be recalled that the Congress has already provided, to a cer- 
tain extent, for quasi-reciprocal demurrage rules by providing in the late law (act 
June 29, 1906) "that the term transportation shall include cars and other vehicles 
and all instrumentalities and facilities of shipment or carriage, irrespective of owner- 
ship or of any contract, expressed or implied, for the use thereof * * * and it 
shall be the duty of every carrier, subject to the provisions of this act, to provide and 
furnish such transportation upon reasonable request therefor. " The shipper is thus 
left to pursue his remedy. It is necessary to show that the timie during which facil- 
ities were withheld from him is unreasonable, and his damage, for the law also pro- 
vides: "Nothing in this act contained shall in any way abridge or alter the remedies 
now existing at common law or by statutes, but the provisions of this act are in addi- 
tion to such remedies" (as amended March 2, 1889. and February 8, 1895). Further, 
a carrier which shall fail to furnish transportation as thus defined is subject to a penalty 
provided in section 10 of the act (as amended March 2, 1889), reading: '*Tnat any 
common carrier subject to the provisions of this act, * * * who * * * shall 
willfully omit or fail to do any act, matter, or thing in this act required to be done, 
* * * shall be guilty of a misdemeanor, and shall, upon conviction thereof in any 
district court of the United States within the jurisdiction of which such offense was 
committed, be subject to a fine not to exceed $5,000 for each offense." 

I would like to know whether any proceeding has ever been taken 
under that act to require the necessary facilities ? 

Mr. Cowan. Well, I could not state to you that there has. 

Mr. Buckland. In other words, does not the law sufficiently pro- 
vide for this as it now exists? 

Mr. Cowan. No; the law does not provide for furnishing cars 
specifically. It requires that the railroad shall furnish the trans- 
portation upon reasonable request, but the law does not say when, 
and the law does not say what a reasonable request is, and the law 
does not say what the duty of the carrier is when the request is made, 
except that it leaves it entirely to an undetermined, uncertain inter- 
pretation of the question as to what is reasonable without even fixing 
prima facie what is reasonable. So that the shipper who desires to 
ship off the line of railroad has no better knowledge of what he may 
expect of the railroad, and has no better way of commanding the 
rauroad to do a particular thing, than if that law had not been 
enacted. 

Mr. Buckland. But that interpretation is in the hands either of 
the Interstate Commerce Commission or of the district courts, and a 
failure to obey it subjects him to a $5,000 penalty. 

Mr. Cowan. I disagree with the proposition, if your question in- 
volves the proposition that the railroad company will be held respon- 
sible for a misdemeanor under section 10 of the act for failure to 
furnish, upon reasonable request, the facilities for transportation. 

Mr. Buckland. Have you ever brought any proceedings under it? 

Mr. Cowan. No; I have not, but the ground which you gentlemen 
would be very ready to urge and get sustained if a case were brought 
is that the law can not penalize a railroad company for charging a 
rate that is unreasonable, unless the law in some way fixed what 
the reasonable rate is, at least, prima facie. 

Mr. TowNSEND. I am glad this question has been brought up, 
because that is Jhe question I raised before with one of the witnesses 
in the case, because I have felt myself that the law was sufficient, 
and I was wondering if 
has invoked the law. 



f you had ever invoked the law, or if anybody 
Now, to go a little further, if I may be permit- 
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ted, you say because the word ^^unreasonable'' is somewhat indefi- 
nite. Of course the whole authority that the Commission has for 
fixing rates is on the ground that Congress has said that rates shall 
be just and reasonable, and it simply authorizes the Commission to 
carry out that ministerial duty of finding what the just and reason- 
able rate is. So it rests with them to determine all that question, 
does it not? 

Mr. Cowan. Yes, sir. 

Mr. TowNSEND. Subject, of course, to the interpretation of the 
court as to whether they had fixed a reasonable rate or not. Now, 
is not that sufficiently definite, section 10, to interpret what a reason- 
able time shall be, if you use the words ^treasonable time?" 

Mr. Cowan. I do not think so, Mr. Townsend. 

Mr. Townsend. I would be very glad to have you explain that. 

Mr. Cowan. I wish it were so. A penalty statute must be cer- 
tain enough so that when the jury finds the facts the law fixes the 
penalty. For example, to illustrate precisely what I mean, the law 
says that all rates which are unjust and unreasonable are unlawful. 
That is to say, any carrier who charges an unjust and unreasonable 
rate has violated the act to regulate commerce. Now, section 10 
fixes a punishment, calling the crime a misdemeanor, for the .violation 
of the provisions of the act; yet it has never been considered any- 
where, that I know of, by anyone connected closely with the attempt 
to enact these regulating laws, that you could fix a penalty for charg- 
ing an unreasonable rate, when the jury who tries the party must 
determine whether that rate is unreasonable as the basis or fixing 
the penalty. 

If that were the case the jury would be the body which fixed the 
the rule of conduct, the violation of which is the crime. That rea- 
soning applies, to my mind, in answer to the question by Mr. Buck- 
land, that you can not invoke section 10 and fix a penalty on a carrier 
for not having provided the facilities of transportation upon rea- 
sonable request, as it is required to do by the statute. The crime 
must be somewhat more specifically defmed. The jury in the case 
which he puts, in one case, take it probably in a locality where they 
were feeling somewhat outraged by the sort of service given, would 
say that this request, having been made two weeks before the cars 
were to be furnished, was reasonable, and that being so we hold you 
guilty of a misdemeanor. In another case the jury says that the 
request made ten days is reasonable and they hold a company lictble 
for a misdemeanor. Then we come to another community and we 
find a jury holding differently. So the result is that he is guilty 
according to how the jury construes the meaning of a word. And so 
it would be if the carrier were charged with a misdemeanor for having 
charged an unreasonable rate. Until the Commission fixes the rate, 
you can make no penalty for charging an unreasonable rate. That 
is my belief of the law, and that belief is not merely a statement for 
the purpose of this case or this discussion here, but that is after 
very much discussion with a number of gentlemen, lawyers and others, 
Members of Congress, and particularly with members of the Inter- 
state Commerce Commission. I have discussed that very matter 
with members of the Interstate Commerce Commission, and I under- 
stand them to beheve that the law could not fix a penalty for charging 
an unreasonable rate, unless the law defines, in some way or other. 
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what the reasonable rate is. Just so it is with respect to the service 
mentioned in the provision of section 1 of the act, which requires the 
furnishing^ of the transportation within a reasonable time. 

Mr. BucKLAND. That section is practically of no effect to your 
mind ? 

Mr. Cowan. No, sir; it is not, because when you come to fix the 
civil liability at common law, the railroad is liable if the jury finds 
that the railroad has not furnished the transportation within a reason- 
able time. Likewise, it was always assumed — and has been by the 
Supreme Court of the United States, in theory at least — that the 
shipper was always entitled to recover his damages for having paid 
an unreasonable rate, and the court would determine whether the 
rate was reasonable or not for the purpose of fixing the damages in 
that case, but not for the purpose of making it operative in the future. 
I mention this opinion that I hold in regard to these matters as hav- 
ing been long formed in order that you may understand that I am 
not attempting to apply it merely for the purpose of this discussion, 
and I believe if any of you will examine caremlly the entire history 
of the jurisprudence, with respect to the definiteness with which a 
crime must oe defined, that you will find it would be entirely beyond 
the province of Congress or the legislature to declare that any act 
is a crime unless you sufficiently define what acts would constitute 
the crime; and that the jury is not the judge and the executioner. 

Mr. BucKLAND. May I ask one more question? Then, assuming 
for the purposes of the arguments that tne criminal penalty woula 
not attach, yet in the cases which you have cited the gentlemen who 
have complained would be entitled to recover the full damages which 
they had suffered by reason of the failure of the railway company to 
furnish these cars upon reasonable request ? 

Mr. Cowan. I have not the slightest doubt of it, and have so advised 
my clients. I have advised them that when the law says they shall 
furnish it on reasonable request and the jury holds that a reasonable 
request was made, that the carrier is liable to the full damage. I do 
not question that, and I have never been in the attitude of saying 
before this committee at any time that we have not got a remedy at 
common law for the damages; but, as stated by Mr. Peabody, rather 
contradictory to what he had previously said — and while I am on that 
point I may call attention to it — that several gentlemen ha^e said 
that if thia law was passed it would furnish a means of rebating, and 
men would order cars when they did not want them. All that is 
stuff, because if a man orders a car when he has not got the stuff to 
ship, he gains absolutely nothing on earth by doing it, because this 
law does not provide for any penalty that would go to him or any 
damage that would go to him. He could not obtain any benefit what- 
soever by doing it ; and later on Mr. Peabody states that it is not the 
penalty that the shipper wants, but the shipper wants the cars. Now, 
that is exactly it. How long do you suppose it will take Mr. Johnson 
to recover, if he does recover, the damage that the Sante Fe company 
did him in the case I have mentioned ? He first has to go and employ 
his attorneys. Of course he has to pay them. We are not in the 
habit of doing work for nothing.' He is out the amount it cost him to 
prove his case. His case will be fought from the start. It is prob- 
ably two years before he finally gets a verdict. When he gets a yer- 
dict, the jury are strangers to him. He does not live there; he lives 
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out in Kansas City, and the jury may give him a portion of what he 
IB damaged. So that the remedy is inadequate. 

If the law fixed what is presumptively, or prima facie, a reasonable 
time in which to furnish cars, the railroad company would undertake, 
as near as it could, to obey that injunction, reople could rely upon 
it, and at all events, the obligation of the railroad to respond, if tney 
did not do it, is not made any greater by this bill, except in the 
attorney's fees. Now, I say it is not made any greater. I want 
to correct that, and I intended to do it at a previous hearing, but 
have simply overlooked it. In passing the statute in Texas, the 
railroad attorneys insisted that we strike out the word '^double'' 
where we had double damages for cases of shipment of live stock 
or perishable freight, and it was in consideration, as I understood 
it, that they were going to agree to the bill that I said ^^That is all 
right. It is not damages we want; it is the cars that we want.'' 
And they also wanted to strike out the attorney's fees. I said ''No; 
if you do not furnish the cars, you ought to make the shipper whole; 
that is all we ask. We do not ask any penalties outside of that;" 
and I wish to say to this committee that it is perfectly satisfactory, 
so far as I am concerned, as representing the live-stock interests that 
I represent, that you strike out the word ''double" if you please, and 
leave it simply the damages, but leave the attorney's fees in, because 
if you do not do it, the man who ships one, two, or three cars will 
never have a remedy; the railroad company knowing that, will fur- 
nish them cars as they please. 

Now, gentlemen, it has been stated before the Senate committee — 
I do not know whether it was before this committee or not — that 
roads like the Burlington, the Milwaukee and St. Paul, the Chicago 
Northwestern have furnished their cars, supplied an immense live- 
stock traffic, and moved it to the markets with almost no friction at 
all; almost none. Mr. McKenzie stated either before this committee 
or the Senate committee that in the shipment of twenty-odd thou- 
sand cattle last year into Evarts and the ranges in South Dakota and 
from there out to Chicago that he never missed loading an hour, 
never missed a market, never had a com.plaint, and never had the 
slightest difficulty. There is a road which undertook to serve the 
people who paid the money, and who did not say, "We are giving 
more service than these people deserve." 

The great majority of mankind do not need regulating. You do 
not need a law against you for gambling; you do not need a law 
against you for breach of peace on the street. There are a great 
variety of things that the great majority of men need no law to regu- 
late. The law is needed to make those do their duty who do not per- 
form it, because if they perform the duty the law is auite immaterial 
to them, because they are doing already that which trie law requires. 
The great majority of shippers of live stock, for the most part, gen- 
erally receive a very fair service. It is for the instances where they 
do not receive it that a law is needed, and so it is with respect to 
grain, and so it is with respect to lumber. A railroad company ought 
not to have the right to say just what measure of service they will 
give to each individual — that is, generally speaking. There ought to 
be some general rule defined by law which will require a good service, 
and which, so far as practicable, will specify what that service is, and 
not leave it merely to the conscience of somebody who may be negli- 
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gent of who may not be held responsible to say what the measure of 
service shall be. 

Now, take the cases mentioned by Mr. J. C. Lincoln before this 
committee, where the railroads in Iowa refused to furnish cars for 
loading grain for shipment beyond St. Louis. Whv? Because a 
temporary condition existed and they thought it to their best inter- 
ests to do that. I stated cases where the railroads refused to furnish 
cars for shipping grain south of Fort Worth. Why? Because they 
thought it to their best interests not to do so. And the reason they 
alleged is that they could not get the cars back. That has been the 
universal reason given for not furnishing cars to go off the line, and 
yet we have a statute which says that the railroad company shall 
furnish the transportation (as read by Mr. Buckland) at reasonable 
rates and througn routes. Now, all we ask for in this case is that 
this committee report a bill which provides that the railroad com- 
pany shall furnish cars to load the freight, tender it for shipment to 
the points to which they have the through rate, and to which the 
through rate is established. If the railroad companies do not want, 
as between themselves, to have the right by law to demand a return 
of the cars, then let it go. If they do not want to have the right to 
say to the railroad company to whom they deliver a loaded car, ^^ You 
must give me back in a reasonable time an equivalent," all right; let 
them do without it. But it seems to me to be foolhardy for those 
gentlemen to come here Who profess to know anything about the 
operation of a railroad and say that it- is not quite proper and right 
to give them the privilege of demanding the cars back if they wish, 
a privilege which is not commanded to be exercised by the law. 

Now, I noticed that Mr. Hepburn asked the question of one of the 
witnesses as to what evil effects would happen S a railroad company 
would deliver 30 loaded cars to another road and the railroad 
to whom the cars were delivered should be compelled to deliver 
back 30 cars to the road which delivered the load, whether it wanted 
them or not. Well, such a law certainly would be very foolish, 
and I should never dream of preparing or proposing such a law. 
The second section of this bill simply offers the opportunity — that is, 
simply gives the right to the railroads to demand back the equivalent 
should it desire it ; and if it does make the demand, then the duty becomes 
operative. I have been really astonished in reading over the evi- 
dence to see that during all of the proceedings before this committee 
almost every man, if not every one, representing the railroads has 
acted upon the assumption that this law commands a railroad com- 
pany in all cases to load its own cars to go off its lines and that it 
does not give any right to demand back its own cars, and that it 
loses control of its cars. And one of the chief objections urged to 
this bill by several gentlemen was that the railroad company would 
lose control of its cars. Not at all, because the law itself provides 
that every owner of a car, whether it is a railroad or not — and it may 
be a private car line — has the right to demand delivery back in a 
reasonable time and makes the railway company liable for damages 
and attorneys' fees, and I had supposed that the railroad men might 
suggest even a penalty in such a case. Of course, the Pennsylvania 
Rauroad would have no right to demand back a return of the 
identical cars belonging to the New Haven and Hartford, but they 
would have a right to demand back a return of the equivalent. 
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If the arrangements between the Pennsylvania and the New Haven 
and Hartford were such that the Pennsylvania people were given 
that right, of course they would have that right, and I would assume 
that in the operation of this law the railroads would very quickly 
provide for those rules. The difficultv has been the failure of car 
performance, and every man who is eaucated upon this subject and 
who has gone into^ the detail of undertaking to imd out the aifficulty 
about the car supply of the country, has said that it is not a question 
of shortage, of cars that is the cause of all this trouble, but it is the 
difficulty of getting car performance, the greatest of which is the 
inability to get cars returned; in other words, the stealing of cars 
by somebody. Now this bill was intended to entirely prevent that, 
for we thought that if we proposed that Congress should pass a law 
which requires a railroad to furnish cars which go off its lines, by a 
distinct enactment, to points where through rates apply, that it was 
nothing but iust to also provide a control over those cars upon the 
mere demand from the delivering line. 

Mr. BucKLAND. May it not be very frequently the case that when 
the tide of traffic with reference to a certain commodity, as, for 
instance, cotton, is all going in one direction that it will be impossi- 
ble to turn that tide the other way and get back car for car, until the 
tide has begun to flow the other way? 

Mr. Cowan. No. I v/ill answer you with knowledge on that 
subject, Mr. Buckland. Let us take some examples of the move- 
ments, and that will illustrate it a little better. 

Mr. Buckland. I know better about cotton. 

Mr. Cowan. I will take the case of cattle. You load cattle in 
the Pan Handle, of Texas, or you load them in western Montana, 
for Chicago. There is no return loading for the stock cars for any 
considerable distance. There are certain seasons of the year when 
live stock moves more freely and other seasons when they move less 
freely, and those things are perfectly well known to everybody living 
in the country, and are well known to the agents of the railway com- 

Sany, and they are supposed to proyide for those things. Take the 
orthem Pacific, with 1,200 or 1,500 cars. It must undoubtedlv 
get additional cars in a heavy movement, say in August, for the ranch 
cattle that have been fattened for the market ; and you take the 200,000 
or 300,000 cattle which are to be moved in the course of three months, 
and the Northern Pacific would have to get additional cars. Those 
cars have always been obtainable either from connecting lines or from 
the car line companies, unless they were put in other service. Now, 
you can not ship the cattle in any other car except a cattle car. You, 
carry a train in a reasonable time from Billings, Mont., to Chicago in 
about four days. Those cars are unloaded in very short order. 
They are carried in from St. Paul over the Burlington. The Bur- 
lington runs them in over their scales and weighs them and carries 
them right out to the Burlington yards, and that is going on on 20 
or 30 trains a day. The cars have to be handled somewhat in the 
manner that this bill provides for now, because the railroad com- 
pany bringing the live stock into St. Paul and turning it over to the 
Burlington road, there to be delivered in Chicago, must keep its road 
informed as to the number of cars required. And you take the Bur- 
lington, which reaches Chicago; they could only resort to their own 
cars ordinarily, or to the cai's of the private car line companies. 
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which are scattered all over the United States. You all have seen 
them everywhere you have traveled. The constant flow of the cars 
back keeps them supplied. 

Mr. BucKLAND. Do they come back when the tide is against them 
on a single-track road? 

Mr. Cowan. Oh, yes; there is no trouble about that. 

Mr. BucKLAND. I ou have perishable freight coming one way 
which has to be expedited, and as against that you have empty 
cars going back, and the same reasons for expedition do not apply, 
because the cattle have got to go to market. 

Mr. Cowan. There is not a great deal of difference in the time 
of the schedule of the cars going back and the cars coming to market, 
if a reasonable and proper service is given. They will haul in on 
the Burlington 40 cars, and the same locomotive will carry back 50 
or 55 empties, and it is oftentimes that these empties, however, 
are divided up between trains which have more or less freight, but 
the round trip ought to be made in twelve or fifteen days in the 
ordinary course of business, without any special expedition of the 
car going back. The shipments now from the Pan Handle of Texas 
going, say, to Kansas City, should take only thirty-six hours. They 
ought to go through in thirty-six hours without unloading, and the 
rauroads all profess that they would do that, as this committee 
knows, if they would pass a tnirty-six hour law. These cars go to 
Kansas City, and there are thousands of cars there all the time, and 
each railroad has its yard, with a large number of cars, and they 
are sending them out according as their best interest would seem 
to indicate. Sometimes a solid train of live-stock cars will go back 
full of live stock, but as a usual thing they go in trains mixed, more 
or less, but the crews have to return anyway, the locomotives and 
cabooses have to go back over each division, so that in the course 
of the business after the movement starts freely the stock cars are 
going back and forth. They have always done so except the last 
two or three years, and in the last two or three years the use of the 
equipment in other lines of traffic has undoubtedly lessened very 
mucn its potentiality as stock-car equipment, and the railroads 
having no obligations fixed by law as to just what they shall do have 
fallen very far short, as Mr. Low confessed, of having furnished a 
good service in that particular. 

Now, whatever their interest might be and whatever they ought 
to do, we have undertaken to put before the committee the proof of 
what has happened. The Interstate Commerce Commission made 
an investigation and made a report as to what was happening. We 
have referred to all of that, and have not attempted to burden the 
committee with reading it, but some of it has been copied and intro- 
duced here, and I have assumed that the committee, ir they desire to 
do so, could ascertain just what had been happening with respect to 
all the other freight as well as live stock. 

Mr. Buckland. On that question of the attorney's fees, have you 
considered whether or not the act as you have drawn it offends the 
doctrine of the Santa Fe Company against Ellis? 

Mr. Cowan. I do not know whether that case is the law. You 
know they decided the Kansas fire case the other way apparently; 
and yet, there is a distinction in the two cases. The one smgled out 
the particular amount. That is, where it was a suit for less than $50, 
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there should be an attorney's fee, whereas in the Kansas case it was 
for all cases of setting out fires. 

Mr. BucKLAND. But the Ellis case did not go off on that point, 
that it was limited. 

Mr. Cowan. I do not think that is the case. If it is, we must say 
that the interstate-commerce act is unconstitutional, and so is the 
antitrust act, and I should say that if you can show that providing 
for attorneys' fees makes the law unconstitutional that you could get 
a mighty good fee, if you are open to take it, from the Standard Oil 
Company on the appeal they have regarding that $29,000,000 fine. 
If the law Ls not constitutional, they would not be subject to the fine, 
because they are liable for the penalty and the attorney's fees. But 
that was not the case with the Texas act and the Ellis case. 

Mr. Kennedy. What part of the Constitution was it held was 
infringed upon? 

Mr. Cowan. Equal protection of the law, the fourteenth amend- 
ment. I have not read the case for a long time, but I assume that 
this does not violate that. 

Mr. Kennedy. It would not be unconstitutional if the attorney's 
fee was distinctlv put in in the nature of a penalty. 

Mr. Cowan. And that is what this bill does. 

Mr. Kennedy. For failing to do something they ought to do. 

Mr. Cowan. I undertook to avoid that by putting it that way. 

Mr. EscH. There are two points in regard to Peabody's testimony 
that I would like to ask about. On page 139 of the report of the 
hearing you will notice that Mr. Peabody put the list of Mr. McKen- 
zie's shipments, showing that he always ordered more than he required, 
and he made the argument as a result of that that the railroad was 
put to unnecessary cost in the transportation of extra cars, which had 
to be hauled back. 

Mr. Cowan. I have that as my first point. 

Mr. EscH. Very well. 

Mr. Cowan. In regard to Mr. Peabody's statement, those cars 
were ordered for shipment at Estaline from the Fort Worth and 
Denver City Railway principally. Estaline is a very large shipping 
point, and during the time Mr. McKenzie would be shipping, if the 
railroad was furnishing the cars that the people would want to ship 
from there, there would' be hundreds of cars constantly at Estaline, 
because the railroad company does not attempt to deliver the cars 
on the exact day that the shipment is to be loaded. They may be 
there two or three days ahead. As some of them have testified, they 
are now accumulating cars in the Panhandle for the purpose of mov- 
ing the hve stock to the northwestern ranches. Naturally they have 
to do that; and so it is in the cases of cotton and everything else. 
We must not assume now that a car is taken to a place for a specific 
shipment of live stock. The Estaline record of the Fort Wortn and 
Denver City Railroad Company will show that that day they had 
four or five times as many cars ordered as Mr. McKenzie had, aU for 
that day and the next. Mr. McKenzie puts in his order for the num- 
ber of cars that he thinks he will have. Now, let us see when he 
ordered them. The first order was May 4 for loading on June 1 for 
Evarts, S. Dak., to go over the Rock Island road by way of Delhart. 
He ordered 25 cars. He canceled that order. It does not show the 
date, but even if the cars had been delivered there, it would be dead 
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certain they would be used for somebody else shipment. The next 
order is destined to Swift Current, S. Dak., and I am not certain if 
that is not Canada, 25 cars. The number he shipped was 23 cars on 
June 8. That was the same order; he shipped on June 8. 

Now these cattle had to be gathered out at the range 60 miles away. 
Now you bring in 25 cars of cattle according to your judgment of 
loading. Your man who is loading these cattle will make it what he 
thinks will ride well in a car. These cattle are not subject to exact 
measurement, and you can not tell what space they will take up until 
you put them in the car. These were probably 2-year-old steers, 
and being this time of year, they were poor, and when you load them 
in, you probably figured at the start that you could load 33 cattle to 
the car. You notice also that the length of these cars is not specified 
in the order. Now there are 34-foot cars, 33 feet 6 inches, and 36- 
f eet cars, and occasionally some 40-f eet cars for live stock, and a good 
many of them are coming in use now. Now the railroad company 
deUvers those cars there. Of course, I do not know the explanation 
of this particular case, but I know that when you come to load the 
cattle it is to the interest of the shipper who is shipping on a per car 
rate, and not per hundred pounds — it is to his interest to load the ear 
comfortably full, so that in the taking up of the slack and the move- 
ment of the car, the. cattle will not be thrown about, but will be com- 
Earatively snug in the car. After your man has loaded these cars, 
e will see that he ought to put in a couple rtiore head of cattle, and 
then also he may have expected, we will say, 34-foot cars on an average 
when he may have gotten all 36-foot cars, and you can readily see 
where one or two cars may often be left. Now, if he makes a mistake 
against himseK and caries into that station 26 carloads of cattle 
instead of 25, he is left there, 60 miles from his ranch, with one carload 
of cattle for which he has got no car. 

So you can readily see that a man in loading a large number of 
cattle will naturally order on the safe side. It is perfectly legiti- 
mate, and is done all over the world, and has always oeen done, and 
there is absolutely nothing to that in the way of any intent on Mr. 
McKenzie's part, or anybody else, to make an improper order for 
cars. Furthermore, at either Estaline or Colorado City or Murdo, 
these cars would be readily used for somebody else's cattle, who had 
ordered cars during the season, and they may have been there two 
or three days, or may have gotten there just a day before the day 
they were ordered for, or the day the shipment was made. Now, if 
you will notice, in this order you will see that ample time was given 
m all cases for furnishing the cars. I do not know whether these 
cars were furnished or not. Neither did Mr. Peabody. I believe 
the question was asked Mr. Peabody as to whether these cars were 
all furnished and he said that the full quota was furnished in each 
case. Well, I am perfectly certain that Mr. Peabody did not know 
onjB thing in the world about that, because he got this information 
by writing to the general manager of the Fort Worth and Denver 
Railroad Company to furnish him the list of the cars Mr. McKenzie 
had ordered, and the cars shown here are the number ordered and the 
number of cars that he loaded. So I apm*ehend that if that were 
thrashed out, you will find there is nothing to it. But it must 
always happen that men do order a car or two more than enough 
to take care of a large shipment, because if they do not, they will be 
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left at the shipping place with a carload of cattle; and then the rail- 
road company does not purport to furnish cars of certain dimen- 
sions, and, as I explained to you, there are 33 feet 6, 34 feet 6, and 36 
foot cars which are the usual cars that are furnished. So that it 
would depend somewhat on the sort of cars. But there is no 
hardship going to grow out of that at all. 

Mr. EscH. The other point was this : In explanation of the use of 
cattle cars on the Santa Fe, and especially on the Pecos Valley line, 
he said that they loaded ties, bridge timber, rails, and cattle guards, 
because they were reconstructing the Pecos Valley line and had to 
utilize the cattle cars on return haul. That is, as I recollect, his 
testimony. 

Mr. Cowan. Yes, sir; that was perfectly true, although Mr. Turner 
said they did not do it. I saw them myself, and it was quite the 
proper thing to do. It would be to the advantage of the live-stock 
traffic that the railroad companies shall be able to use their live-stock 
cars for the purpose of return loads wherever that can be done. But 
in order to do that, Mr. Esch, they would be required to furnish a 
larger number of cars than they have now if they utilize them for 
that purpose during the season when live stock are most moving. 
Now, let me refer you to what Mr. Peabody said at another place on 
that subject. He stated his reasons for using the cars for loading 
material of this sort. I happen to know that they ship a vast amount 
of brick in stock cars. They made a very low rate on brick to Amo- 
rilla, and they shipped brick in the stock cars very extensively. The 
movement of brick would be a very slow movement, and it would put 
the car out of use for three or four weeks. The Rock Island Company 
also had a contract by which they were furnishing 8 cars a day to a 
certain coal mine, and that evidence is in here; and that put the car 
out of use three or four weeks. That,. undoubtedly, was constantly 
done. But, Mr. Peabody says, and Mr. Kennedy put the question: 

These live-stock cars are not used exclusively for live stock? 

Mr. Peabody. Oh, no; although they are kept for live-stock use, and in a very 
lai^e number of cases they are. When live-stock shipment is offered we rush the cars 
to destination without ever trying to get loads for them. 

As I have already explained, these orders are put in a very long 
time in advance now because the stockmen know that they can never 
tell when they are going to get the order filled, and, although he says 
it is necessary to load them on the return movement, he also says 
when they get orders for shipments they rush them through without 
it. The fact is that both are soniewhat true. In the examination 
of some hundred of witnesses connected with the cattle-rate case in 
the Southwest, I think I learned all about the things that actually 
happen, beside my knowledge gained by living in the cattle country 
and representing cattlemen for twenty years, and I guess I know a 
good deal more about the way it actually takes place than he does, 
and the fact is that the railroad companies attempt to load their cars 
on the return movement, but that has been earned to the extent of 
permitting, when they had a large voliune of traffic, the live stock 
to be greatly sacrificed by the attempt of a division superintendent, 
or a local yard man, or a superintendent of terminals to load back as 
much of the equipment as he could, and if the railroad company will 
procure a sufficient supply of stock cars, so that they can always do 
that, it undoubtedly would be a matter of economy to do it, but they 
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have not yet done that, although they are progressing in that direction. 

I wish to say in that connection that this law will in no wise pro- 
hibit a railroad company from loading for a return movement. It 
does not require them to furnish any more cars than they furnish 
now. It requires them to furnish the cars without having permitted 
the loss of capital, of accumulated labor, and of the returns that a 
man expects for his year's work. The promptness with which some 
of the railroads are handling the live-stock traffic shows that it is 
perfectly feasible. These roads are not operated under any more 
advantageous conditions than others, but perhaps they are operated 
somewhat more wisely, and it is the defined duty that we want Con- 
gress to fix in order that all will feel impelled to perform that duty. 

I will refer now to Mr. Peabody's proposition contained in his 
statement on page 141. He is complaining because there is no 
reciprocal penalty for not using a car when it is furnished. , For 
example, in Mr. McKenzie's case, where he ordered more cars than he 
needed. As I undertook to say, he did not order more than he 
apparently needed. It was impossible to come so close to it for the 
reasons I have explained. Mr. Peabody said : 

I venture to say that if, as is the case with the Texas statute 

He is referring to the one I told you had been by impUcation 
repealed and been held inapplicable to interstate traffic. (Continuing.) 

the shipper when ordering cars was required to deposit ^5 per cent of the freight 
charges as a guarantee that the car would be used, the railroad would offer no objection 
to the so-called reciprocal features of this bill. 

Now, if he was speaking by authority, I would accept that propo- 
sition and would not go any further. I would accept that proposition, 
and we would not go anv further. But that penalty statute was 
never made use of by a railroad in a single case in Texas. It can not, 
in the nature of things, be done, because in the conduct of the busi- 
ness there must be so many cases where there is negligence in furnish- 
ing cars, negligence in the transportation service, that nobody ever 
attempts to recover anything for it, where if a railroad company 
should undertake in local communities to punish the shipper for 
having made a mistake as to the number of cars he ordered, or sought 
to invoke a penalty of that sort, it would arouse the people in the 
local neighborhood, and it would be a very foolish policy; but if they 
want to put in this statute a reciprocal provision of that sort, for the 
Cattle Raisers' Association and the American National Live Stock 
Association, the largest body of stockmen in the world, I accept the 
proposition. 

But Mr. Peabody does not know what he is talking about. There 
is not a railroad lawyer in the country that would accept any such 

E reposition, and I believe Mr. Buckland will bear me out in that. I 
ave represented a railroad company myself, and I know it would be 
utter foolishness. We do not ask any penalty except that which 
will make the shipper whole in a given case. We do not want a man 
to get a penalty because the railroad companies fail to supply the 
car if the penalty is not somewhat adequate to the injury caused 
the party, and this statute was drawn with the view of making it auto- 
matically applicable to the injury, in the best way we have got of 
determining what that would be, so as to make the shipper whole. 
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If he has not been damaged, there is nothing for the railroad to pay. 
Mr. Peabody, at page 142, said: 

On one occasion the Santa Fe road hauled about 700 stock cars from Chicago and 
Kansas City to Texas, and there delivered them to a connecting line for loading, and 
next received them at Kansas City empty, they having been hauled loaded to that 
point by another line, from which point we were obliged to return them to Texas 
empty the second time. 

Well, he certainly does not blame the proposals in this bill for that. 

Mr. EscH. The proposals in this bill would have prevented that? 

Mr. Cowan. Exactly. 

Mr. EscH. And would have made those cars or their equivalent 
come back to this Une? 

Mr. Cowan. Yes, sir. I will tell you how I suppose that happened. 
At the junction point of the Texas and Pacific Railroad in western 
Texas, along in that country there are a great many cattle raised on the 
line of the Texas and Pacific and shipped up the Pecos Valley, some go- 
ing to Montana and some going to Kansas pastures. Sometimes they 
get fat enough in the fall to ship to market. The Texas and Pacific 
Railroad Company canceled out its rates in April, 1904, with all con- 
necting lines on live stock, because it did not want to let its cars go 
oflF its lines, and they accepted the Texas commission local rate to 
the junction point, and they would not let the cars go, and so you 
had to unload your cars. Now, the Santa Fe line had as arrange- 
ment with the Texas and Pacific whereby they were furnishing empty 
cars at Pecos to be taken down on the line of the Texas Pacific loaded 
and brought back and carried over the Pecos Valley line. There were 
very little shipments on the Pecos Valley line on the south end of it 
at that time, and they were anxious to develop traffic, and so thev 
absorbed the local rates on the Texas and Pacific and put in through 
rates, or rather, they protected it, as they call it, and the shipments 
would move west by way of Pecos and by way of Amarillo to Kansas 
and the northern ranges, and I was tola by the live stock agent of 
the Pecos Valley, line that they had quit furnishing cars to the Texas 
and Pacific road because they would get the cars and then load them 
to ship in the other direction and run down by Fort Worth and con- 
nect with the Missouri, Kansas and Texas, ajid the Santa Fe would 
be in the position of having delivered them to the Texas and Pacific 
and never getting them back. That has been going on in Texas for 
a long time. It has been going on at all the points north of Texas 
to the Canada line, wherever there is a junction point with another 
line, and that failure to exchange the cars is what destroyed a poten- 
tial part of the stock cars of the country. 

Now, just in this connection I want to refer to another point made 
by Mr. reabody at page 147: 

h The panacea for all the troubles that the live stock men are heir to, as suggested by 
this bill, appears to the proponents thereof as both simple and effective, but let us 
see how it will work out, taking as an example the Fort Worth and Denver City road, 
where a majority of the live stock shipments complained of originate. 

That is incorrect about the majority originating on the Fort Worth 
and Denver; but I will proceed with the reading: 

That road has, according to Mr. Cowan's figures, a total of 248 stock cars, all of 
which would be easily exnausted in a single day's demand. 

37222— VOL 2—08 6 
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Now, those are not Mr. Cowan's figures, but figures taken from the 
annual report that they reported themselves to the Interstate Com- 
merce Commission. 

All of which would be exhausted in a single day's demand. 

Exactly true; and if they furnish them to-day to go off the line, 
they would be exhausted for good, and would not have any right to 
get any cars back from the Santa Fe, and that is the reason they 
would not furnish any cars to go on the Santa Fe road, although they 
were loaded within 50 miles of the junction point. You have got to 
load your cattle and unload them and then take your chances as to 
whether the Santa Fe will furnish you the cars or not. They have 
got a through rate to Kansas City and also a through route to Kansas 
City, and if they can get a foreign car, as they do get many of them 
on their lines, loaded with various stuff, they will load the foreign 
cars to go on another line; but they won't let their own cars go off the 
line, and so the foreign car becomes a general-utility car. 

Now, this bill would just simply prevent the very thing that Mr. 
Peabody says it would cause, if the Fort Worth and Denver Railroad 
desired to demand back an equivalent in cars. In the course of 
things, we must not suppose there will be a demand made for every 
shipment, but the rule established by the attorneys for the railroads, 
under this law, would be a general rule, and that rule would be acted 
upon sensiblv just like business men would do a thing, by weekly 
demand, and in time of rushes possibly, by daily demand. They 
make those demands to-day wherever they operate a through route. 
I will refer you to a statement made by a representative of the 
Frisco — I do not have it in my hand so that I can refer to it just at 
this moment, but he said, ^' We are already operating according to 
the provisions of this law, except in a few instances. Those excep- 
tions will be where the Frisco connects with the Fort Worth and 
Denver at Vernon and Quanah; that as the Fort Worth and Denver 
won't let their cars off their lines, the Frisco will not operate under 
this act." And so it would be with the Texas and Pacific at its 
connection at Fort Worth. 

Now, mind you, this is not confined to Texas. Take Denver. 
Stock men operating in Utah and in all that western country, would 
not attempt to ship through Denver because the railroads require an 
unloading and refurnishing of cars at Denver, and as Mr. de Kicqles 
showed, either before this committee or the Senate committee, they 
will bring in a train load of lambs over the Santa Fe to the Denver 
yards and will not let them go on the Colorado and Southern up to 
Greeley or some other place north of there where they can make the 
run in a couple of hours, but they require them to be unloaded, and 
they have to take their chances as to getting cars to carry them on. 
Those things are happening all over the country wherever there are 
junction points of different lines. 

Now, Mr. Peabody speaks, among other things, about the trouble 
they had with oil. He said a man ordered, under this Texas statute, 
a number of cars to ship oil from Beaumont to Dallas, and that he did 
not have any oil. There is every sort of speculator on earth in Beau- 
mont, and I would not be surprised if there are not some members 
on this committee who have felt the effects of that. But how could 
the man get the better of the railroad by the deposit of 25 per cent of 
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the freight and ordering cars if he did not use them ? He got the cars 
and did use them. He was a speculator, and the oil was carried to 
Dallas. The railroad company got the freight and the fellow lost his 
oil. What has that got to do with this bill ? Nothing in the world ; 
but it just shows that Mr. Peabody is undertaking to show what 
injurious things happen to the railroads in the course of the business 
of people ordering cars. But it seems to me that the railroad com- 

?any was the only concern that got any benefit out of that case at all. 
'hey got their freight and the fellow lost his oil. 
Now, Mr. Peabody said some very surprising things. Mind you, 
I am not charging the officials of the Santa Fe Railroad Company 
with being responsible for his statements, but I can not let them go 
without showing how incorrect they are. In answer to a question 
put by Mr. Esch, he said : 

Of course the, building of the country developed a large business for a railroad; but 
it is not the cattle business that developed the country. 

The entire West was first developed by the cattle business. There 
is no question about that [continuing]: 

Those cattlemen wish we would stay out of there with our railroads so far as develop- 
ing the country is concerned. 

That is a most unwarranted statement. It is absolutely a mistake, 
to put it in the mildest terms that I possibly can. It is simply 
fighting at the air. The cattlemen came into the country; they 
developed it; they fenced it; they bored the wells, and they showed 
what it could do. They bought the land from the railroad companies 
to whom the State of Texas gave it by the millions^and milhons of 
acres, improved it, made it possible for other people to live there, 
and moved out into that country and developed it, and learned 
that they could grow other stuff there; and the cattleman is prosper- 
ing because of the fact that his land has gone up in value, and you 
probably can not find a member from Iowa that is not interested 
in some sort of speculation in the Panhandle land, and they are 
doing more in that direction than anybody else except the railroads, 
and they are all working together in the direction of populating the 
country, and so it has been all the time. There is a perfect com- 
munity of interest, so far as real interest is concerned, and there 
always has been, and it is all stuff for him to come here and talk 
about the cattlemen having been opposed to railroads and opposed 
to development. It is entirely untrue in every particular. Just 
exactly the reverse is the case. 

Mr. Esch. The only point I thought that was made was that by 
increasing the population it destroyed the ranges. 

Mr. Cowan. That would seem to be so. But it does happen that 
the country that is most thickly settled and that can grow the most 
grain and hay produces the most cattle. Look at the great State 
of Iowa, as an example. Take the assessment rolls of our State, and, 
as I pointed out in an address to the Cattle Raisers' Association at 
San Antonio a couple of weeks ago, reading from a paper which was 
a list that happened to be published that day of the returns to the 
assessors of cattle, I find that Harris County, the county which Hous- 
ton is in, there are more cattle upon the assessment rolls of that 
county than in a number of Panhandle counties which are devoted 
exclusively to the raising of cattle. The western country wiU or- 
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dinarily support one head of cattle to 10 acres. The Texas legisla- 
ture so considered it and aUowed a man purchasing school land to 
turn loose one head to 10 acres and four head of sheep. Now, whea 
you settle up the country and begin to produce food crops, the man in 
one section of land will have 100 head of cattle instead of 64 and will 
be keeping them better. As an example of that, the tax assessor of 
Mitchell County, Tex., where Colorado City is, the county which, 
twentv years ago, was exclusively a cattle county, being in a district 
that I used to be district attorney of and knew well, told me that 
there were more cattle in Mitchell County to-day than there ever 
were, and yet they will ship probably 25,000 bales of cotton from 
Colorado City. So that in the settlement of the country the business 
is still there, and that is not only the case through Texas but on 
through all the country west of the Mississippi River. Kansas is a 
great cattle country, and thickly settled, and yet it raises an enor- 
mous amount of wheat and grain. But we have got the best breeding 
ground as you get further south. 

So Mr. Peabody is entirely mistaken that the cattle business dis- 
appears when the country settles. It does not. There may be 
localities where it does. I would not dispute that ; and ultimately 
it might entirely disappear if you raise only cotton, and yet cattle 
are fed at every cotton-seed oil mill in the country. So in Oklahoma, 
there are a great many more cattle there now than there were fifteen 
or twenty years ago when it was devoted almost exclusively to that 
one business. I have been told so, and I believe that to be true. 

Mr. Peabody further stated that he had entered into a careful 
examination aiyi computation to ascertain the relative earnings of 
cattle and other freight, and then he goes on to show that it is more 
unprofitable than other freight. Mr. Peabody attained his reputa- 
tion by starting in for the Santa Fe Railroad Company to undertake 
to prove that the advances made in the cattle rates from all that 
southwestern country to the market were justified, and he worked 
up the most elaborate set of figures anybody ever saw, and brought 
in traffic men from all over the country, operating men and every- 
body else connected with the different roads, and probably had a 
hundred witnesses altogether, in order to prove that the' live stock 
business was not profitable. His theory was absolutely and com- 
pletely exploded. The case was put before the Interstate Commerce 
Commission and they decided that the advance in the rate was 
unreasonable. That was decided in August, 1905, and I have a 
copy of the decision here. They also turned down Mr. Peabody's 
theory and adopted the theory of the complainant, which was worked 
out at great labor on account of the difficulty of procuring the infor- 
mation, and which showed that the cattle business pays more per car 
mile, per ton mile, and per train mile than the average of freight on 
any system of railroad west of Chicago and St. Louis. That was 
demonstrated beyond doubt and could not be denied, and never was 
denied in argument. 

The Commission found what the extra expenses were per car on 
cattle as compared with other freight, with respect to those expenses 
not common to both, and the difference was only about $2 a car. 
So it was with all of his figures in that particular. I only mention 
it because it appears that there was an attempt here all the way 
through to show that the cattlemen were prejudiced; that they were 



BAILBOAD RATES, CAB SUPPLY, AND TRAIN SERVICE. 8 

not entitled to any relief; that they were not stating the facts abou 
what transpired, and that they were not paying enough anyway, an 
that they ought not to have anything and ought to be put out. H 
stated I was engaged in collecting information for a great length ( 
time with respect to this bill, all of which is entirely untrue. Thei 
is not a word of truth in it. When the Interstate Commerce Con 
mission went out to investigate the car shortage, I went to St. Lou 
where Commissioner Prouty held the first hearing; put our witness^ 
on the stand, and again at Kansas City, and he heard evidence unt 
he got tired and did not want to hear any more, and I refer this con 
mitteeto Senate Document No. 233 of the Fifty-ninth Congress, se< 
ond session, for a report of that testimony. It not only applied t 
live stock, but I sat by and heard the testimony of the witness^ 
respecting lumber, coal, ^ain, merchandise, and the like, and the 
introduced my witness with respect to the live stock. I asked th 
Senate last winter when this bill was there to have that evidenc 
produced. They called for it and printed it. The railroads wei 
present and they had a chance to cross-examine. 

I have prepared a statement of some of the other errors which 
think have been committed by the witnesses in discussing this bil 
thinking that the time of this committee might be short, and thei 
are nine pages of the statement which I should like to file as m 
remarks in answer to what some of the other witnesses have said 

Now, gentlemen of the committee, in concluding this statement 
wish to say that it has been assumed tha;t we are proposing to regi 
late the railroads' business; that the laity propose to come in an 
attetid to the railroad business. That is entirely untrue. We ai 
undertaking to get our own business properly done by the publ 
agencies of the country whom we pay to do it, and to have a ru 
wnich defines what they ought to do as nearly as possible, and in a 
other particulars to leave it to the Interstate Commerce Commissio 
to say what the rule ought to be, being ourselves perfectly willing 1 
pay what that Commission says we ought to pay to have the sort < 
service which this Congress shall say we ought to have, and which tl 
Commission shall say we ought to have. 

This Congress ought not require the principle of the initiative an 
referendum in order to enact a law of this sort. Almost every Stai 
in the Union has undertaken to define, with some sort of definitenes 
the obligation of railroads with respect to the matter of fumishir 
cars. It can not do it with respect to service, except to say thj 
the service shall be reasonable ; but Congress can do it by giving tl 
Interstate Commerce Commission the power, when the necessity arise 
to somewhat regulate the service. On that account, we have sai 
that the Commission should be empowered to prescribe a reasonab 
speed limit, where that is necessary to secure a reasonable transpo 
tation service. With that in the law, the Commission will never exe 
cise it, at least only in the rarest instances, and they will certain! 
never do it except the hardship is such that it ought to be done. 
we had only sucn men as Mr. Buckland leads me to believe he is, ^^ 
would get along all right, because we would never have any troub 
with him, if he acts the way he talks. 

Now, gentlemen of the committee, it was thought at the beginnir 
of this Congress that no law could be enacted because of the approacl 
ing election. We all know what people think and what they tall 
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ind when this bill was introduced and people were in correspondence 
ibout it, they thought that possibly nothing could be done. I 
caused copies of this bill to be sent out to several hundred organiza- 
ions with the request that they write their Congressman in regard 
:o it. I know that the country needs some law upon this subject. I 
lo not believe that a better bill can be drawn than upon the theory 
hat we have. I have no doubt that this bill in its language can be 
mproved upon. Now, if the railroads desire to do that which they 
>rofess before this committee and the Senate committee, namely, to 
^ive A good service and to give a reasonable service, and if the railroads 
ire performing that service to-day which they have stated before the 
Senate committee, and probably before this committee, owing to 
heir present ability to perform it because of the falling off in the 
Taffic, they certainly ought not to object to Congress defining the 
'ules under which is ought to be done, and under wliich in the future 
Jiey shall perforin, and if Congress prescribes the rule they will per- 
■orm the service with just as much profit to themselves and probably 
nore than they would now without it. 

The idea of j^elf-interest on the part of a railroad, being operated to 
>ecure a good service, is of no more weight as an argument than was 
:he argument of self-interest to secure just and reasonable rates, and 
luring all of the argument before the committees of Congress on the 
[-ate biU that was elaborated upon day after day and day after day. 
■5elf-interest is not an aj^plicable term to a corporation. There is no 
jelf to a corporation except the desire to make money, for which it is 
organized; but there is no self to have the thought. 

A multitude of things takes place with respect to the furnishing 
)f cars for shipments of grain and merchandise and cattle, and in 
^he method of handling them, and the place from which they are 
calling to load and the place to which they are willing to ship. The 
employees of the railway companies, like other people, are negligent; 
10 more so, no less. It must often happen that if no one has to 
:'espond for the negligence, if no one has to answer for it, they will 
^e the more negligent. Self-interest is the self-interest of the indi- 
ddual directing the particular thing to be done, and if you put in 
in order to the local agent at my place that local agent may want 
bo serve someone else. For aught the law of Congress provides, 
he may do it, like the case testified about by Mr. Parramore, where 
bhe agent of the Texas and Pacific Railway Company at El Paso 
nought to steal ten cars and sell them to him at $10 per car, and he 
bold him that he had never stolen anything yet and he be durned if 
he was going to engage in it now. Hundreds of instances have hap- 
Dened, and every lumberman in that country can testify about 
different contrivances hy which men have been able to get cars for 
shipment by tipping this one and that one. Of course, no railroad 
company has a seli-interest to do that; no management wants to 
Jo it. I only instance those things to show you pointedly that the 
idea of self-interest can not operate to secure a good service, because 
there is no head to the self-interest. If I own the railroad myself 
and I am directing it, it would be just as impossible for me. I 
sould say that I want results, and that I want to make the most 
money possible out of the business, and that is what the directors 
of the corporation are supposed to say, and I quite agree with Mr. 
Adamson — perhaps not in the fullness of his expression, because I 
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do not recollect just what it was — that one of the difficulties is the 
directing of the policy of the railroad by regulating railroad men 
iihemselves. 

Closing my remarks upon this subject, I wish to read a letter, or 
part of a letter, from the Receivers and Shippers' Association of Ohio, 
and to file some other letters from important shipping concerns, asking 
that this bill be reported out and enacted. 

The letter I desire to read is short, and is addressed to the secretary 
of the Cattle Raisers' Association, Fort Worth, and is dated Dayton, 
Ohio: 

We are in receipt of yours of the 2d instant in regard to the proposed legislation 
during the present session of Congress, and beg to state that we are thoroughly in accord 
with your wishes in this matter, and will do everything possible to secure the enact- 
ment of legislation along the proposed lines. We have also requested our' Senators 
and Congressmen to favor the proposed amendment preventing the advancement of 
rates except on approval of the Commission. 

******* 

Will you kindly advise me who is presenting the new law as outlined in your 
letter? As soon as it is presented we will proceed to bring all of our influence to bear 
upon our Representative, ana have him carry out the wishes of the business interests 
of the country. 

W. B. Moore. 

I have some other letters which I wish to file, and I wish to say in 
regard to Mr. Townsend's bill in regard to the/ preventing of advances 
in rates, that has been indorsed by every live stock association in the 
West. It has been indorsed by the Trans-Mississippi Congress, and 
in my belief it is desired by the people throughout the entire country. 
I do not believe there can be the slightest doubt of the power of Con- 
gress, and I certainly have no doubt of its duty, to pass such a law 
substantially in accordance with the recommendations of the Inter- 
state Commerce Commission in its annual report. 

It seems perfect foolishness to first reauire a rate to be put into 
eflFect before anyone can complain of wnat they know is going to 
be done about it, and all of the talk in regard to the injured parties 
being recompensed for what thej lose, is mere bosh. For the most 
part the freight goes into the price of the article. The consumer all 
over the country pays it and can never get it back. The man that 
gets it back may be the very man that ought not to have it. Cer- 
tainly that is done as to almost all manufactured articles shipped 
f . o. b. The consignee gets it and adds it to the price, and the peo- 
ple pay it. Then the impracticability of recovering reparation is 
such that anyone who has ever undertaken it knows that it is all 
stuff; that only a few large shippers can do it. Take for example, 
the terminal case in Chicago where $1 per car was held to be 
unreasonable in 1898, ten years ago. Since the new law took 
eflFect, every live stock organization in the West has requested its 
members to send in their statements in regard to shipments. There 
have been collected $3,000,000 of that terminal charge which the 
Commission has held unreasonable, and which is to take effect on the 
1st of May. How manv cars do you suppose have been turned into 
the Commission and filed? Not 50,000 cars which were provable 
before they were barred by limitations, and there will not be $100,000 
of the $3,000,000 collected. And just so it is with all advances in 
rates. The small shipper gets no benefit. It is only the large shipper 
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that may recover reparation, and then, in most instances, the public 
has to suffer for it. 

It is the opinion of all the traffic men not connected with the rail- 
roads that I nave had occasion to talk to, and it is the opinion of all 
the shippers and those persons having business before the Interstate 
Commerce Commission, so far as I know, that such a law is impera- 
tively needed and is demanded, and certainly can not hurt anybody, 
because the railroad company will get a prompt decision in such a 
case, and in the meantime they are only following out what they have 
said before is a reasonable charge. 

I thank the committee very much for the opportunity of beiog 
heard. 

(The' committee thereupon, at 4.30 o'clock p. m., adjourned to 
meet Tuesday, April 14, 1908, at 10.30 o'clock a. m.) 



Following are the memoranda and letters referred to by Mr. Cowan: 

MEMORANDA OF POINTS SUGGESTED BY THOSE WHO APPEARED FOR THE RAILROADS 
BEFORE THE HOUSE COMMITTEE ON INTERSTATE AND FOREIGN COMMERCE ON THE 
SUBJECT OF CAR SUPPLY AND TRAIN SERVICE. 

First. Several witnesses, Mr. Lincoln, Mr. Levy, and others, claimed that the 
enactment of this bill would increase the empty car movement. (Seep. 62.) 

These statements are based upon the assumption that the bill required a railroad 
to deliver empty cars for loaded cars, whereas the second section, being the section 
dealing with that subject, requires connecting lines to furnish, *' within reasonable 
time aiter such loaded cars are delivered, as many cars suitable and which may be 
used for carrying such freight as may be delivered to it loaded by such connecting cars 
for the purpose of transportation over its line," etc. 

The Commission is given full power to^prescribe rules for "the furnishing, exchang- 
ing, and interchanging of cars, loaded and empty, by such railroad companies as 
between each other. " 

It is perfectly patent that the law does not purport to recjuire the furnishing of only 
empty cars in exchange. Cars loaded for points on the Ime of the demanding road 
would, of course, be counted, as they are to-day, among the number to make up the 
equitable exchange. 

Second. The most of the railway representatives assumed that this law would 
require more cars. (See W. D. Lincoln's statement, p. 63; Levy, p. 161.) Yet Mr. 
Levy states at page 158 that it takes two cars to make a transfer of freight at junction 
points when both of them ought to be moving. He further states that his road does 
not practice transferring the freight either going or coming. 

He further states: "If eastern lines would drop their freight on us at St. Louis and 
transfer it, we would most assuredly have to haul cars in there to move it out. " And 
again he states: "I am going to tell you that, so far as stock cars are concerned, the 
railroad I represent does exactly what this bill says, with one or two exceptions" 
(p. 160). 

Since the Commission is empowered by the bill to make reasonable rules and regu- 
lations for exchanging and interchanging cars, and since the bill fixed no hatd and fast 
rule with regard to it, and since the provisions of the bill in these particulars have been 
overlooked by the representatives of the railroads and they have assumed the reverse 
to what the bill provides, their arguments with respect to the increased number of care 
which will be required and with respect to the increased empty car movement axe 
utterly without foundation. 

Third. Another objection is that there is no penalty fixed on shippers who are not 
using cars when they order them and do not use them. (See Mr. Lincoln's statement, 
p. 65.) 

The shipper owes no duty to the railroad except the pay of freight until he shall 
have caused the railroad some damage, and if he orders cars and fails to use them, and 
thereby the railroad is damaged, the shipper should be liable for the damage, but he 
should not be liable to the railroad for any more than the damage. Now, what is that 



RAILROAD RATES, CAR SUPPLY, AND TRAIN SERVICE. 89 

damage? Ought the shipper to have to pay any more than the reasonable value of the 
use of the car for the time that he has aeprived the railroad company of it? Should 
he be required to pay what profit the railroad might make by using the car for other 
ehipments at that time? In the course of traffic it must be that snippers will occa- 
sionally order cars that they do not use, and in the course of handling the traffic it must 
be that if there is a general demand for such carfi at the time they will be used for some- 
body else who pays as much for the freight and as much profit. At all events, it will 
be no different under this bill than it is to-day. 

In order to meet this point the Commissioners authorized that the third section should 

Srescribe "a schedule of reasonable demurrage charges, which may be different for 
ifferent railroads and different traffic and localities, deemed reasonable by the Com- 
mission, to be paid by shippers for the detention or use of cars either in loading or 
unloading or by railroads for failing in reasonable time to furnish cars or to make deliv- 
ery of loaded cars," etc. 

If it shall appear to the committee that this provision does not sufficiently protect 
the railroads against the action of any shipper in ordering cars which he does not use, 
then I suggest that the same rule which is applied to the railroads foij failure to furnish 
cars — that is, the rule of damages plus reasonable attorney's fees — be applied to the 
shipper for ordering cars which he does not use, with the same exceptions from liability 
where, by reason of facts beyond the shipper's control or from accidental or unavoidable 
cause, he does not use the cars which he ordered, or where it is because of the fault of the 
railroad. 

What ought a shipper to have to pay who detains a car? I undertake to say that 
he ought to pay a little more than the usual reasonable compensation for the use of the 
car in order to stimulate the prompt release of equipment and in order to create an 
incentive not to detain or use equipment which others may need. 

If it is profitable for the railroad to furnish a car at $1 per day (which was conceded) 
while it is detained beyond the reasonable time customarily allowed, that is as much 
as the shipper ought to have to pay for; that is a reasonable return on the investment,. 
and a common carrier, according to established principles, has no right to demand 
more than that for the use of its facilities. 

Fourth. With one accord the gentlemen representing the railroads oppose the bill. 
They do not propose anything in its stead. They announce themselves in favor of 
letting the railroads prescribe, and then perform as they please the duties which rail- 
roads owe to shippers. They want it left entirely to them and they do not suggest any 
amendment or different provision or change in the bill. 

The object of the bill is to have Congress prescribe the duties and liabilities of the 
carrier so far as it is practicable, leaving all of the details that should be left to the 
Interstate Commerce Commission to carry out and enforce by rules and regulations 
applicable to the particular circumstances and conditions of the traffic. 

There is running through all of the statements for the railroads the assumption that 
to supply cars to transport traffic to points on other lines as is required by the first sec- 
tion 01 this act will leave a given line with insufficient cars to handle its own business, 
and it is pleased to call its own business that which is originated and which is carried 
to points only upon its own line. 

There are two fatal errors in this contention : First, the present law makes it the duty 
of 'the carrier to receive and transport the freight whether it goes to points on its own 
line or to points on another line, and the obligation is just as binding m the one case as 
the other, and so it is of freight delivered to it by a connecting line for further trans- 
portation; second, it would require the use of at least as many cars to transport the 
freight over its line and transfer it at the junction point out of its cars to others as it 
would to exchange the cars at the junction point. The right to demand and the power 
to compel each Ime to furnish in reasonable time as many cars as it gets loaded must 
necessarily leave each road with as many cars as it started out with, provided it wishes 
to make the demand for the cars, which it may do according to its requirements. 

It is assumed that the exchange must be made on the very day that the loaded cars 
are delivered to the connecting line. That is equally erroneous. The bill requires 
no such thing, but gives a reasonable time and gives the Commission the power to pre- 
scribe -the rules respecting it, as above stated. 

So these objections all fail, because they are entirely unfounded and the bill requires 
no such thing as is assumed. 

Another thing is that most of the argument advanced by the railroads is based upon 
the assumption that the bill requires each railroad to itself own sufficient equipment 
to perform the transportation service and that the exchange of cars is the exchange of 
cars belonging to the lines making the exchange. This assumption is entirely errone- 
ous. The bill makes no such requirement. It does require the railroads to provide 
sufficient facilities and to provide sufficient suitable cars in which to load the freight 
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and transport it. As I have before explained, and it needs no explanation, the exist- 
ing law and charter duties absolutely require that, but it does not require that the cars be 
furnished to load to destinations off the line of the originating carrier. The cars to be 
supolied are of course the cars interchanged and exchanged — everybody's cars being 
used which are obtainable, just as it is to-day. 

Fifth. Having erroneously assumed that the carriers would need more cars operating 
under this law. it is then contended that carriers could not comply because, it is 
claimed, the shortage in cars is due to the inability of railroads to secure cars from 
the nianufacturing plants of the country. I have exploded that idea heretofore by 
referring this committee to the tables in the hearing before the Senate committee and 
the fact that a very great number of cars and locomotives have been maniilactured 
and exported from this country into others during the very time that the roads pro- 
fessed tnat they could not get additional equipment. 

But thi'so statements which I have secured from the Interstate Commerce Com- 
mission, and which were tWvd before the Senate committee, and which have been 
heretofore referr»-d to by me, demonstrate it that in the aggregate each system of 
railroad in the West and all of the roads of the West as a whole are supplied with a 
very much greater equipment in proportion to the traffic than they had in 1900, so 
that unless we assume that the e'quipment was insufficient then, it can not be said 
that more cars are needed now. While terminal facilities and sidetracks may be 
insufficient, that is not due to any inability of railroads to secure cars from the factories. 

Sixth. I observe from the questions asked by some of the members of the committee 
and by statements made by some of the representatives of the railroad that it is sup- 
posed that this bill requires each railroad to deliver to its connection as many, cars 
belonging to the railroad of whom demanded as it receives loaded, whether the road 
which delivers the loaded cars wants cars in exchange or not. This idea is entirely 
erroncH)us. The bill only makes it the duty of the railroad ompany to supply cars 
in exchange when deman/l is made. If no demand is made there is no duty to deliver 
and no obligation on the part of the road which delivers the loaded cars to its con- 
nection to receive any cars in exchange, except loaded cars delivered for further 
transportation. It will happen in ordinary times that the car account of that sort 
of cars whi(!h move loaded in IxDth directions will show that most of the cars that are 
furnished in exchange are cars which are loaded, just as it is to-day. No change in 
business methods will happen, except where there are at present restrictions to the 
free use of cars. 

It will be principally special sorts of cars that are demanded in exchange, like 
coal cars, stock cars, refrigerator, oil-tank cars, and the like. During the heavy grain 
movement naturally demands will be made for sufficient suitable cars in exchange 
for the loads. 

At most important junctions when freight is exchanged between different systems 
of railroad, each roa<l continually has a. large amount of equipment released from day 
to day. There are generally several lines leading both ways and a railroad bringing 
in grain, for example, to Missouri River or Mississippi River eastbound would have 
its choice of connection to which it might deliver the loaded cars, and each of those 
connections desiring to secure for transportation the loaded cars would provide itself 
so far as possible with equipment to exchange, and in the make-up of the business 
from day to day a large amount of cars loaded with merchandise and other westbound 
traffic for destinations on the road to which delivery wouM count as a large amount 
of the exchange equipment. 

Now, it has been assumed that if a railroad company could not get the equipment 
and did not have it, it would be penalized for not obeying the law. That assumption 
is based upon an improper understanding of the bill, because the penalties of the act 
do not apply in cases where the failure to comply results from cases which could not 
have been provided against by the use of reasonable foresight and diligence. I assume 
that no Congressman or any other man who stands in the position of lawmaker would 
suppose that a railroad company ought to be exempt from the obligation to furnish 
equipment for freight which it could reasonably contemplate being delivered to it at 
junction points or otherwise; at least, that it should be required to use strict diligence 
to do so. It will be found all the way through this bill that the standard of reason- 
ableness is the measure of duty, and it will be found all through the argument of the 
opposition that they wish the standard to be prescribed by the railroad, whereas we 
want it prescribed by Congress and by the C\)mmission. 

Furthermore, before these gentlemen were here, I presented a proposed provia., 
found on page 51 of the last report, providing that it should be sufficient in compliance 
with the act to return the same cars, if demanded, where the railroad was unable by 
the use of reasonable diligence to furnish other cars. 
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Seventh. It has been assumed in the argument for the railroads that this bill would 
deprive a railroad of its cars by sending them off its line without any provision for its 
return. That is entirely erroneous. The second section of the bill requires that every 
railroad company receiving the cars of another shall upon demand of the owner return 
them in reasonaole time, and it authorizes the Commission to prescribe a regulation 
with respect to it. And in the fourth section each railroad company that violates any 
provision of the act or rules prescribed by the Commission is made liable to the shipper 
or to other person injured or to any railroad company damaged thereby for all such 
injuries and damages as may result to the property or business of the injured party 
and to an amount equal to a reasonable attorney's fees. 

The law makes each railroad company liable to the owner of any car for its use and 
to any injury thereto and the amount to be prescribed by the Commission in the 
absence of an agreement on the part oithe-railroads. 

The bill thus gives ample power to the owner of any car to command its return 
1 assume that the Commission and the railroads would confer together in prescribing 
the rules and regulations as well as the charges concerning the return of cars to the 
owner — a subject now entirely unprovided for by law. The fact is, if the law is 
enacted the railroads will then agree upon car exchange and demands under the 
second section will not be made. 

One of the constant complaints given as a reason for not enacting this law is that 
railroads would lose the use and control of their equipment. One of the constant. 
reasons assigned for not now exchanging cars (where that happens) is the fact that 
the railroad company could not compel their return. These points are entirely met 
by the provisions of the bill. 

Eighth. It is contended by several gentlemen representing the railroads that since 
traffic has fallen off the railroads are performing a satisfactory service and that the 
law is not needed. In answer to this it is sufficient to say that if they ought to per- 
form such service the law should define as near as may be their duties in this partic- 
ular and leave it to the Commission where that is deemed best. Besides, it is per- 
fectly clear that if the carriers are left to themselves there will never be a time that 
shippers in some localities of some commodities are not seriously injured by failure 
of carriers to give a reasonable service, and it will heppen that the very same car- 
riers which prevent exchange of cars during the maximum traffic will do it again; 
and that the congestion which results from the refusal of carriers to permit cars, to go 
off the line will be duplicated. 



Receivers and Shippers' Association Company, 

Cincinnati, Ohio, February 27, 1908, 
My Dear Mr. Kennedy: I understand that there will be a hearing before the 
House Committee on Interstate Commerce on the Culberson-Smith car and transporta- 
tion service bill on March 3. We are in favor of this bill, and hope that your committee 
will recommend it for passage. When it gets out of the House we will take the matter 
up with the various Representatives from the different parts of the State of Ohio. 

I have looked over this bill very carefully, and it seems to me to be a very conserva- 
tive measure. It covers a very important feature of transportation that is now only 
inadequately provided for. This bill makes the duty of the carrier clear. We desire 
to urge you to vote for it in your committee. 
Thanking you in advance for your support, I remain, 

Yours, sincerely, E. E. Williamson, 

Commissioner. 
Hon. James Kennedy, Washington, D. C. 



Bucyrus. Ohio, March SO. 1908. 
S. H. Cowan. 

Attorney at Law, Fort Worth, Tex. 
Dear Sir: We have your favor March 21, 1908. with inclosure as stated. Repl>4ng 
would say that we have written our Senator, urging prompt reporting out and enact 
ment of the Smith-Culberson car and transportation bill. We are heartily in |avor of 
itfl passage, believing it would be to our interest as heavy shippers to do so. 
Thanking you kindly for calling our attention to the matter, we are. 
Yours, respectfully, 

S. M. Hall, 
Secretary Ohio State Stane Club. 
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The Commercial Club of Topbka, 

Topeka, Kcms., Janvary 14, 1908. 
H. E. Crowley, 

Secretary Cattle Raisers* Association y Fort Worth, Tex. 
Dear Sir: Answering yours of the 2d instant, the matters suggested by your asBO- 
ciation have been carefully considered by our commercial club and our Membeis of 
Congress have been communicated with and know our wishes in the matter. I thini 
if the Senators from Texas will talk with Senator Curtis they will be able to secure his 
cooperation, and would suggest that your delegation in the House talk with Congreas- 
man D. R. Anthony. 

Very truly, yours, T. J. Anderson. Secretary. 



South Omaha Live Stock Exchange, 

SoiUh Omaha, Nebr., March 31, 1908. 
Mr. S. H. Cowan, 

Fort Worth, Tex. 
Dear Sir: I find upon my desk on my return from Washington your letter of 
March 21 in regard to the Smith-Culberson bill. 

You have undoubtedly learned ere this that the South Omaha Live Stock Exchange, 
as well as the National Exchange, was represented at Washington last week before the 
committee which has this bill m hand. Our national, as well as local, president pre- 
sented the stockmen's side of this matter, we think, in a very able manner to the 
committee. After making his talk Mr. McPherson was .congratulated by the com- 
mittee as having presented in a most clear manner the position of the national as well 
as local exchanges in reference to this bill. 

We interviewed the Nebraska delegation personally and have assurances from them 
that this bill will be given careful consideration. Hoping that the position of the 
South Omaha Exchange may be acceptable to you and those you represent in Texas, 
we are 

Yours, very truly, A. F. Stryker, Secretary. 



March 10, 1908. 
Hon. W. P. Hepburn, 

Washington, D. C. 
Dear Sir: It has been brought to our attention that you are on one of the committees 
in the House who have in charge the Culberson-Smith bill, S. 3644, covering prompt 
furnishing of transportation facilities. 

We believe that a bill of this character is very much needed at the present time and 
to the interest of the shipping public, and that something of this character ought to be 
passed without delay to insure more prompt handling of equipment and better service 
on the part of the common carriers. We would therefore respectfully ask that you give 
the proposition your early consideration. 
Yours, truly. 



The Indianapolis Board of Trade, 

Indianapolis, Tnd., January 6, 1908. 
H. E. Crowley, 

Secretary Cattle Raisers^ Association of Texas, Fort Worth, Tex. 
Dear Sir: Your circular letter under date of January 2 instant has been received, 
the same in regard to efforts you are making to secure better railroad service, etc. 

In reply will state that we have been laboring on these lines recently and have 
made efforts to secure better car service, and the matter is now in the hands of the 
Indiana State railway commission, with fair prospects of success. 
Yours, very respectfully, 

Jacob W. Smith, Secretary. 



Birmingham, Ala., January 6, 1908. 
Mr. H. E. Crowley, 

Secretary Cattle Raisers^ Association, Fort Worth, Tex. 
Dear Sir: We beg to acknowledge receipt of yours of the 2d, and beg to say that 
this association has done and will continue to do all in its power to promote this very 
interest. 

Yours, truly, Southern Wholesale Grocers' Association. 
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Nebraska State Railway Commission, 

Lincoln, Nehr., February 28, 1908. 
Air. T. W. ToMLiNSON, 

Secretary American National Live Stock Assodationy Denver, Colo. 
Dear Sir: Replying to yoiir favor of the 5th instant, I am directed by the commis- 
sion to advise you tliat they api)rove of the bill, a copy of which you inclosed, to require 
railroad companies engaged in interstate commerce to promptly furnish cars and other 
transportation facilities, and to empower the Interstate Commerce Commission to make 
rules and regulations in respect thereto, etc., and at their further direction I have 
'written each of.the Senators and Representatives from Nebraska to that effect. 
Very truly, yours, 

Clark Perkins, Secretary. 



St. Paul Board of Trade, 

St. Paul, Minn., March 11, 1908. 
Mr. S. H. Cowan, 

Care of New Willard, Washington, D, C. 
My Dear Cowan: It affords me the greatest pleasure to inform you that our board 
of directors have directed me to indorse on behalf of this board the Smith-Culberson 
bill for which you stand sponsor. 

In accordance with their instructions I have this date written Congressman Stevens 
and Senator Clapp requesting that they render the bill and you all the support they can, 
and I only hope the letters may be fruitful of results. 

Am sorry I can not be with you to aid and assist you with our people, but it is impos- 
sible at this writing, but may take a run down before adjournment. 
With best wishes for your success in this matter, beg to remain, 
Yours, very truly, 

W. H. Patton, Secretary. 



Western South Dakota Stock Growers' Association, 

Buffalo Gap, S. Dak., February 3, 1908. 
Hon. S. H. Cowan, 

Washington, D, C. 
My Dear Sir: I am just in receipt of your circular letter of January 30, together 
with copy of the Culberson-Smith car and transportation bill. 

Have just finished writing personal letters to our Senators and Congressmen, which I 
trust will have the desired effect; if not will have to pull a few wires and play a little 
politics. The fur is beginning to fly among the Senatorial and Congressional candi- 
dates in this State, and I think our prayers will be heard and answered. 

Sam, should you happen to pause on your way to the basement caf^ of the Willard, 
take a high-ball for or on me. 

Very truly, yours, F. M. Stewart, Secretary. 



East Buffalo Live Stock Association, 

East Buffalo, N. Y., March 7, 1908. 
Hon. William H. Ryan, 

House of Representatives, Washington, D. C. 
Dear Sir: I inclose to you resolution adopted by this association at the regular 
meeting March 5, 1908, with the request that you present it for the consideration of 
the Committee on Interstate and Foreign Commerce, and also, if possible, that it be 
brought to the attention of the Senate Committee on Interstate Commerce, which has 
this bill under consideration. 

I am sending copy of this to Mr. S. H. Cowan, New Willard Hotel, Washington, who 
represents the American National Live Stock Association and the Cattle Raisers* 
Association of Texas. 

Very truly, yours, C. F. Watkins, Secretary, 



Resolution unanimously adopted by the East Buffalo Live Stock Association March 5, 

1908. 

Resolved, That the East Buffalo Live Stock Association hereby indorses the Cul- 
berson-Smith car and transportation service bill (S. 3644, H. R. 13841), to require 
railroad companies engaged m interstate commerce to promptly furnish cars and other 
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transportatic n facilitios. and to empower the Interstate Commerce Commissionyto 
make fuUh and re^ulali(,nfl with respect thereto, and to further regulate conmierce 
among the seAeral States, and respectfully requests that the Senate Committee on 
Interstate ( (inmerce and the House Committee on Interstate and Foreign Commerce 
favorably repirt said HW. 

^ East Buffalo Live Stock Association. 

Attest : 

[seal.] C. F. Watkins, Secretary. 



Carlsbad, N. Mex., January 30, 1908. 
Mr. Ike T. Pryor, 

President Cattle Raisers^ Assonation of Texas, Fort Worth, Tex. 

Dear Sir: Replying to your favor of the 25th instant, beg to state that Capt. S. T 
Bitting, of the firm of Smith ifc Hitting, Messrs. Sam and Frank Jones, and Bujac & 
Powers are in my office and request me to write you as follows: 

Mr. C. N. Jones ordered from the agent of the Pecos Valley Northeastern Railway, 
at Carlsbad, N. Mex., about October 14, 1907, 18 cars, to be delivered October 20, 
1907, for the shipment of 540 head of cattle that had been gathered between October 
1 and Octo]>er 15, 1907. These cattle were held in pasture at an expense of 1110. 
The cars ordered never came, and consequently on October 28, 1907, tne cattle were 
turned loose. 

The above-named gentlemen, whose names appear below in the affidavit, state 
that in addition to the actual expense of $110 above mentioned they were damaged 
in the further sum of $220, costs of gathering said cattle, and a good many died from 
alkali while being held for shipment, and furthermore the shrinkage in the price of 
cattle and the fact that the proposed shippers have been deprived of the use of this 
money amounts to, at least, $1 a head, or $540. Thus the said parties are damaged 
in the sum of $870. 

The above comprises a very small minority of the cattlemen of this section that 
have suffered by reason of the said The Pecos Valley Northeastern Railway's failing 
to furnish cars when ordered as per contract. 

Yours, truly, E. P. Bujac. 

Territory of New Mexico, County of Eddy: 

On this the 30th day of January, 1908, before me personally appeared C. N. Jones, 
S. T. Bitting, Sam Jones, Frank Jones, and W. H. Powers, who, first being by me 
duly sworn according to law, deposed and on oath say that the statements above set 
forth are true. 

C. N. Jones. 

S. T. Bitting, of Smith d- Bitting. 

Sam Jones. 

Frank Jones. 

W. H. Powers. 

Sworn to and subscribed to before me this 30th day of January, 1908. 
[seal.] E. p. Bujac, 

Notary Public, Eddy County, N. Mex. 



The Fowler Ranch, 
Maple Hill, Kans., January 31, 1908. 
Ike T. Pryor, Esq., Fart Worth, Tex. 

Dear Mr. Pryor: We have yours of 25th regarding "transportation and car 
service bill." 

We were put to a very great loss and inconvenience during the pasj year. Our 
cattle here at the beginning of October were all ready to go as prime exporters. We 
began shipping on the 7th of October and found it impossible to ship out as we had 
intended on account of not being able to get cars when we called for them. The result 
was that, instead of these cattle being all disposed of during the month of October, we did 
not get rid of them till the middle of November. By that time the financial panic had 
struck us and the price had gone off $1 a hundred pounds, showing a loss to us of $15 
a steer, as these cattle weighed on an average 1,500 pounds. We consider on that deal 
we lost $5,000. 

On the 15th of October we had ordered cars to ship up from Channing, Tex., to here. 
We had our cattle gathered near Channing ready to ship by the 20th. We held these 
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cattle iQT over two weeks, but could get no assurance from any" of the roads that they 
would take them out. About that time a storm struck us and we simply had to turn 
them loose. We finally got cars down there on the 10th of November. These cattle, 
of course, had to be gathered again and they were at least 100 pounds lighter than they 
were in the middle of October. In addition to this they had drifted so badly on 
account of being turned loose in the storm that we could not gather within 150 head 
of what we turned loose. These cattle, had they been placed on the market, would 
have brought $5 a head less than they would have sold for in the middle of October. 
These are only two instances of the losses we have sustained on account of the car, 
shortage. If something can't be done to enable us to handle our business in a more 
satisfactory way, we will be forced to get down and out. We trust some radical change 
will take place. 

Yours, truly. Fowler & Son. 



The Kansas City Live Stock Commission Company, 

Kansas City, Mo., January 29, 1908, 
Ike T. Pryor, President, Fart Worth, Tex. 

Dear Sir: We shipped in May, 1907, 2,000 cows from Riverton, on the Pecos Val- 
ley Railroad, a branch of the Santa Fe, to Panhandle, Tex. The cars were ordered 
for this shipment for about April 15, and the cattle were ready for shipment at that 
date. It was very dry in that locality, grass was short, and in consequence of having 
to hold these cows under herd from date of proposed shipment to the time we did 
ship, May 5 to 12, the cows became so weak and unpoverished from being held under 
herd that, in addition to having to cut out 100 head or more of the weak ones, 200 
head died in transit, causing a loss to the shippers of at least $3,000. 
Yours, truly, . 

Johnson Bros., of Pecos, Tex. 



The National Bank of Carlsbad, 

Carlsbad, N. Mex., January 27, 1908. 
Mr. Ike T. Pryor, 

President Texas Cattle Association, Fort Worth, Tex. 
Dear Sir: I have your letter of January 25 relatiye to the bill now before Con- 
gress known as the ''Transportation and car service bill," and I wish to say that I 
am elad to furnish the data asked for and also assure you of the urgent need for such 
a bui and my willingness to be of any service I can. I will also write Congressman 
Andrews to-day. Will say that while my fall shipments would have been compara- . 
tively small, I know of many cattlemen who were treated exactly as I was, making 
the total of cars in my neighborhood at least fifty, and none wert delivered. On 
September 2 I ordered four cars for October 14; on September 19 I ordered five cars 
for October 14. On November 5 I canceled the order for the nine cars, and the agent 
of the Santa Fe road here told me at that time "there were 1,500 cars ordered ahead 
and it might be sixty days before they could furnish my cars." I had no pasture, 
the cattle were losing every day, so I turned them loose after holding them three 
weeks. 

As vice-president of this bank I can say that the failure of the Santa Fe Railroad 
to furnish any caxs caused the cattlemen and the entire business community serious 
and uncalled for inconvenience and loss. I heartily urge the passage of this bill. 
I am, yours, truly, 

Morgan Livingston. 

Sworn to and subscribed before me this 27th day of January, 1908. 

[seal.] R. B. Armstrong, 

Notary Public. 



The Kansas City Live Stock Commission Company, 

Kansas City, Mo., January 29, 1908. 
Ike T. Pryor, President, Fort Worth, Tex. 

Dear Sir: Answering your letter of the 23d in regard to shipments of cattle 
during 1907, beg to say that our first delay for cars occurred on April 10 to 15, on which 
dates we had in orders to ship 25 cars each from Bovina, Tex., to Hymer, Kans. We 
were not able to get any cars for this shipment before the 27th of April and were not 
able to finish our shipment till May 11. But as the spring of 1907 was a backward 
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one and grass slow in starting in Kansas pastures we suffered no actual loss or damage 
in consequence of this wait; but during the months of September and October while 
attempting to ship these cattle tern Kansas pastures to market, we had at different 
times long delays — one wait of three weeks from the 20th of September to the 16th 
of October. We were located on the Santa Fe Railroad, and on the 16th of October 
in order to get a shipment out, we drove 15 miles to the Missouri Pacific Railroad at 
an increased expense and a heavy shrink on the cattle. After this we had frequent 
delays, and during this time we were endeavoring to ship, but could not get cars, 
the market was con/^iderably better than when we did ship, and before we were able 
to ship out the number of cattle we desired to ship frost killed the ^rass and cattle 
begun to shrink. I estimate that in shrinkage of weights and decline in markets 
that we sustained a loss of from $3,000 to $5,000. The number of cattle shipped in 
this transaction was 5,400 head. 

Yours, truly, W. D. & F. W. Johnson, of Bovina, Tex, 



Hargrave, Tex., February 1, 1908. 
Mr. Ike T. Pryor, 

President Cattle Raisers' Association, Fort Worth, Tex. 

Dear Sir: In reply to yours January 25, 1908, v^iM say that my business with the 
railroad has been very unsatisfactory for the last three or four years. 

Last April, about the 25th, I ordered about 30 cars from Pecos Valley Railroad Com- 
pany to be loaded at a shipj)inK point called Riverton, Tex.; destination, Canadian, 
Tex. Those cars were promised for May 10. 

I had the cattle ready for shipment May 10, and held those cattle under herd, wait- 
ing for the cars, which were continually promised me from day to day, and finally got 
the cars June 9. By that time the cattle had shnmk in flesh and quite a lot died of 
poverty, so there was only 14 loads left that was able to be shipped out. 

The distance from Riverton to Canadian is about 340 miles. A part of this ship- 
ment reached Canadian on the 12th and the remainder on the 14th. So you can 
readily see I got a very poor run. 

And on the 1st of August I ordered 10 cars from Canadian to Kansas City, to be 
loaded out on the 7th of October. The agent told me he would furnish the cars if he 
could; he didn't give me any definite promise, and on October 7 I had those cattle 
at Canadian ready to be shipped out. 

The agent told me that day topen those cattle; that he would begin loading those 
cattle at 7 p. m. that evening. Tliose cattle stood in the pens that night and the fore- 
noon of the 8th, and then they were loaded out, and three cars left at 2.30 and the 
other seven cars left at 5 o'clock p. m., October 8, and they reached Kansas City at 
5 o'clock October 10, and went through without feed or water on the way. 

And it was three days from time they were put in shipping pen until they reached 
Kansas City. I think those cattle were damaged from $2 to $3 per head from the long 
run and starvation. It is to be hoped we can get some relief, else we will have to 
quit the cattle business. 

I could mention other shipments which have been just as unsatisfactory as those. I 
put in an order at Riverson, Tex., last November for 40 cars for the lOtn and 20th of 
the coming April. • 

The distance to be shipped from Canadian to Kansas City is 482 miles. This run 
should have been made in twenty-four to twenty-six hours, instead of three days. 
Now, if you can give us any relief it will be appreciated by the cattlemen of the Pan- 
handle and west Texas. 

Yours, respectfully, • A. H. Tandy. 



Colorado, Tex., January SI, 1908. 
Col. Ike T. Pryor, 

President Cattle Raisers^ Association, Fort Worth, Tex. 
Dear Sir: Answering yours of 25th instant, I beg to advise that on the 28th day 
of February, 1907, I made application for 50 stock cars for shipment from Plainview, 
Tex., to Latham, Kans. The freight agent of the Santa Fe at Amarillo booked the 
order, but did not acknowledge receipt of same. The cars were ordered for. shipment 
on the 20tli of April. My cattle were driven to Plainview and arrived there m due 
time, but we were compelled to wait and hold them on very short grass at a consider- 
able expense and some loss among the cattle by reason of cows dropping calves, and 
finally loaded them out on May 11. On April 8, 1907, I made application with the 
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station agent at Plainview, Tex., for 20 stock cars for shipment to Kansas City, to 1> 
used on October 20, 1907, and although my cattle were driven to Plainview, Tex. 
and reached there in due time, they were held ten days in bad, stormy weather before 
tiie company would furnish cars to load them out. These are two instances out a 
very many which I have experienced during the last three or four years^ , 

Very truly, yours, 

A. B. ROBBRTBON. | 



Fort Worth Stock Yards, 

February 1, 1908. 
Col. I. T. Pryob, San Antonio, Tex. 

Dear Sir: 1 am writing Senator Owen, of Oklahoma, and askins him to take ar 
interest in the proposed Culberson and Smith bill and am also telling him that you will 
call on him, and you will find Senator Owen to be one of the nicest men you have evei 
met. I have known him for fifteen or twenty years, and 1 feel there is not a mor^ 
competent man than Mr. Owen in the Senate. 1 am also mailing you a copy of ULy 
letter to him. I am not a very ^od letter writer, and for this reason it may not b^ 
just what he ought to have, but it is about the best 1 can give him and hope it wil! 
meet with your approval. JP^dttljSi ^ 
Wishing you much success, I remain, 

Youn, very truly, J. S. Todd. 

Fort Worth Stock Yards, February 1, 1908. 
Senator R. L. Owen, Waakingtxmy D. C. 

Dear Sir: Senator Culberson and Congressman Smith will have up during tlu£ 
month before Congress a bill known as the *' Culberson-Smith car and transportation 
service bill," and will try to get the stockmen some relief in the way of service and 
transportation for their Uve stock, which has been very bad for the last few years and 
has caused a ereat loss to the cattlemen. As this bill will be of great service to the 
Texas and Oflahoma cattlemen, 1 take the liberty to write and ask you if you won't 
look this bill over and take a personal interest in it, for I know you are familiar with 
the conditions of the live-stocK interest in Oklahoma, as you at one time were largely 
interested yourself, and 1 feel you can give us good assistance by helping out in this 
matter. 

About the year 1898 our freight from San Angelo to Muskogee and Checotah was 
152.50 per car from Texas points to Oklahoma; now they are $60.40 from the same place, 
with a feed bill added of |2.50 per car, and are from twelve to eighteen hours longer oix 
tixe road, which you know is a great damage to thin cattle goin^^ to the pastures and 
causes big loss firom death. The rates from Checotah and Muskogee points have 
been increased from 5 to 6 cents per hundred, making a difference of |10 to $11 per car 
in the last seven or eight years. Our last advance was in the year 1903, of $6.60. 
At that time they did not think of taking over twenty-ek;ht or thirty hours to St. Louis. 
Last year 1 shipped something like 4,000 cattle from Council Hill and some of them 
unloaded at Parsons, Kans., and none of them passed Sedalia without being unloaded 
and fed at the expense of $3 per car. It was nothing for these cattle to stand from 
three to four hours on sidetracks, and you know the loss and damage that occur from 
delays of tibis kind hurt us more than the advance in freight. 

Col. I. T. Pryor, president of the Cattle Raisers* Association, will be in Washington 
during this month looking after this bill, and 1 consider him one of the best posted 
cattlemen in ihe State of Texas, and is a very fine gentleman. I am going to write him 
and ask him to csdl on you and after you meet him 1 hope you will give your support 
to this bill. 

Thanking you for past favors, 1 remain, 

Yours, very tnily, . 

37222— VOL 2—08 1 
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